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HORTEN JAMESON AND ANOTHER 

V OR.··I·~.GIN··: .. AL '\),, ' .~ .. 

THE COMMONWEALTH AND OTHERS 

~VILLIAMS J. 

This is an action brought by the plaintiffs, who carry 
'· 

on in partnership the business of motor spi,ri t retailers under 
\ 

the name of the Transport Service Station at Darlinghurst Road, 

Kings Cross in the State of New South Wales,-against the members 

of the Liquid Fuel Control Board, State of New South Wales, 

appointed pursuant to reg.13 of the National Security (L:Lquid 

Fuel) Regnlations and the Commonwealth of Aust~alia in respect 

of a purported cancellation by the Board by notice in writing 

on 5th June 1945 of a motor spirit retailers licence granted by 

the Board under the powers_?conf'erred upon them by regs.25 and 26 

to the plaintiff Horten-Jameson on 23rd Marc~ 1945. 

2. Reg.26(2) provides, ·so .far as material, that a· motor 

spi.ri.t reta:i.lers licence· shall authorise the holder thereof to 
. l 

purc~se quantities of motor spiri¥ equivalent to the motor 
' 

spirit ration tickets handed over to the bulk supplier fr0m whom 

the motbr spirit is purchased . 

. ·.l The notice of 5th June 1945, which was signed by the 

Secretary, omitting formal pa.rts, was a~ollows:-, 

11 At the meeting of the State Liquid Fuel Control Board 

on the 4th June ~945, it was resolved to cancel your 

motor spirit retailers licence. 

The grounds upon which the Board decide~·upon the· 

aforementioned action are as follows:-

(a) That you were in'possession of ration tickets 
r 

acquired otherwise than in accordance with the 

National· Securi·ty fLiquid Fuel) Regulations. 

(b) That you did dispose or motor spirit. in a 
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manner contrary to that prescribed by the National 

Security (LiQuid Fuel) Regulations. 

·········--·-···-····-------

·.An authorised officer of the Board will de1iver this 

letter to you and you are reg_utred in terms of the 

National Security (Liquid Fuel) Regulations to deliver 

up to him all ration tickets and records-relating to 

your trading in motor spirit under the authority of 

your rezeilers licence. You are also reQuired t9 

deliver to him your motor spirit retailers licence 

and to not impede him in the sealing of your bowsers. 

I am also instructed to infonn you that consideration 

will be given to the restoration of your retailer's 

licence in the event 'of the lodgment of a fresh ~pplication 

at the expiration of ninety ~90) days from the date hereof. 

The B'oard has also directed me :eo inform you that the 

papers relating to this matter are being for\varded to .the 

Deputy Commonwealth Crown Solicitor for the institution 

of such legal proceedings as may be necessary in the 

circumstances." 

On the same day, immediately after the service ., 

of the notice, offi.cers of the Board, acting under its ins tructisms, 

compelled the plaintiff to deliver to ·them all motor spirit. ration 

tickets then in their _poss.ession and the licence, and sealed up 

the plaintiffs' petrol bowsers. 

It was contended on behalf of the plaintiff 

that the cancellation of the licence was not authorised by the 

regulations and was void, on the ground that in deciding to 

cancel the licence the Board was under a du:ty to act judicially 

and should have given the plaintiff Horten-Jameson notice that it 

intended to consider whether the licence should be revoked and 

afforded him·an opportUnity of showing cause against the revocation. 

Alternativ~ly it was contended that if the Liquid Fuel Regulations 
A-,.. . 

on their construction conferred authority upon the Board to decide 
.{ ~4', !; 

that a licensee ha?-jt~~~ a ·breach of the I'egulations .and to 
~ . . 

ca>cel a licence onJ\tb& ground, '\il.~ they confer on the Board 

authority to exercise judicial power and are beyond the legislative 
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pmvers confel'red upon the Cormnonwealth Parlim;Jent by the cor,sti tutJ.on 

and therefore beyond the power of that Parliument to te to 

an executive lJody by the National Security Act 1939-1943. 

If th~ plaintiffs are entitled to succeed on either of 

these g.r"ound.s, they ask for consequentiD.1 reli in ·t;he nature 

of mandatory injm1ctions compelling the Board to redeliver the 

licence and ration tickets to them and to remove the seals from 

their bowsers 1 an(.l for damages. 

'l'he Board, in giving the notice of 5th cTune 1945, 

purpor-ted to act under t.be powers c:on:feprerl upon it by regil. 33 

and 34. These ree;ulations are, so f'al' as materi:s1l, as :follows:-

3,'3. ( 1) A licence shall be in force 1.1.ntil revoJ.:::ed or 

cancelled or for such period. as ts s:pecif'ied in or 

endorsed on the licence. 

'l'he Board (that is, the Cormnomvealth Liquid 

Fuel Control Board), in the case of a motor spirit or 

deisel oil fuel bulk suppliers licence, or, subject to 

any clireetion of' the Board., a Ltquid. Fuel Control Board, 

(that is, the defendant Board), in the caBe of any 

other licence, may, Ul)Oll application, renew the licence. 

34.(1) The Board, in the case of a motor spirit or 

dej_sel oil fuel bulk suppliers licence, and the Board or, 

subject to any d:Lrection of the Board, a Liquid Puel 

Control Board, in the case of any other licence, may 

revoke the licence at any time by notice in writing to 

the licensee, who shall thereupon return the licence and 

any ration ticlcets held by the Board or to the Lwquid I<,uel 

Control Board by which the licence was gr-anted. 

:Prior to the purported cancellation the 

plaintiff Horten-Jameson hac1 been interviewed by two Inspectors 

emplo;>red by the Board, ·C. J. Hennessy and E. J.-Cabot, on two 

occasions 1 and questioned about a number of petrol cons1.:une!'s ration 

tickets delivered to the service station between 16th Jarruary and 

9th April 1945 by customers in exchange for petrol and handed by 

the plaintif'fs to the bulk supplier in exchange for further petrol. 

'J'he first interview took place at the ser•vice 
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station on 4th May and. the second at the off'ice of the Board on 

24th Nlay 194.'5. Evidence of what occurred at the:se tvvo interviews 

was given by this plaintiff and the two Inspectors. Detectives 

Ji'raser and Camr1bell gave evidence on behalf of the defendants wi tb. 

respect t.o the first inter•view but their evidence is only on the 

fringe of the case, and ,J. A. 'I'. Rochfor•t, the accountant and 

manager of the De Luxe TFJ.Xi Cab Company, who ala:> acted as the 

plainti:f'fs' accountant and accompanied. Horten-Jameson to the 

second interview, gave evidence on their behalf wlth r·espect to 

that in-te .rview. 'rhere are some discrepancies between the accounts 

of' the various witnesses, most ot' which are immaterial, but in so 

far as the;:,r are material,I p1•efer the evidence of the Inspector's 

to that of Horten-Jameson because I cons :_cler that their recollection 
Eochfort,vtwm 

is more complete and accurate than his and because/I accept as a 

reliab]_e witness, corroborates their account of the second 

interview in some important respects. 

Reg.2~2) requires that the holdep o:f a consumer's 

licence shall enc1orse in ink on the back of' each ration ,.ticket 

the ntm"lber !bf the licence and_ the registpation number of' the 

vehicle, and shall sign his name in ink to the en(lorsement, pro-

vide cl. that it shall be a suf:fi cient compliance if' the enclorsement 

is duly made and signed by an authorised agent of the licensee, 

and includes the name of the licensee. Heg. 27 provides that a 

person shall not dispose of any motor spirit to the holder of a 

constuner' s licence unless (a) the licence· is produced to him by 

the hoJ.d.er immediately befox•e every such dis11osal; (b) ration 

tickets have been delivered. ;j;lo him corx•esponding to the quantity 

to be disposed of; and (c) before delivering the motor spirit he 

verifies the particulars required by r·eg. 21(2) to be endorsed on 

the back of each ration ticket by comparing each ticket with the 

licence and with the reg:istration number shown on the nwr1ber plate 

aff'ixe d to the vehicle. 

The guestiom put to Horten.-Jameson at the two inter•views 

rellite d. to an alleged f'e.iluJ~e by ·the pletntiff's to comply with 

the requirements of' reg. 2?. ':~he Inspectors at both interviews 

showeCL the plaintiff r•ation tickets taken f'rom seven envelopes 1 
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which he admitted had l)een delivered by customers to hi.s service 

statiOn1 and a list compiled from these tickets and departmental 

records1 with respect to which they alleged that either the vehicle 

numbers endoPsed on the back of' the tickets were numbe.Ps for 1c11hich 

there were no registr>ation plates in issue, (that is in current 

issue); or if there were such plates,.,the registrations <vere not 

in the. names of the persons end.orsed on the back of the tickets. 

The interrogation on 4th May was of a preliminary nattu~e but the 

plaintiff was told by Hennessy that he would see him again. At 

the second interrogation on 2tlth May the same ground was covered, 

but more fully, as that cover•ed on 4th 1/iay. ~L'he envelopes, the 

I'ation tickets 1and the written list were again produced" ancl the 

plaintiff' was q1.wstion~d in all cases >vhere there was a difference 

in the particulars shown on the list. I am satisfied that he was 

told by Hennessy at one of the interviews that the matter would be 

reported to the Board. On 30th May 1945 the Inspectors made a 

joint report in writing to tbe Board in which they stated. that a 

check of ration tickets in several envelopes surrendered by the 

plaintiffs between 16th Ja.nm'l.ry. and 9th April 1945 wevealed that 

a number were incorrect1y endorsed in the follovving· respects:-

(a) with vehicle numbers the number plates not being in :issue; 
" 

(b) with vehicle numbers the registrations being in names different 

to those shown on the tickets; (c) with endorsements apparent1y 

made by others than the cc,nsumers whose particulars appeared on 

the tickets, and that the number of ticl<ets and gallonages repr·e­

sented were with respect to (a) 36 and 4?; (b) 148 and 265; and 

(c) 46 and 88, the total number of gallons being 400. At a 

meeting on 4th June, the Board, af'ter considerint:: the report, 

decided that the licence should be suspended for three months and 

the licensee infonned that he might apply for consideration of the 

re-issue of' the licence, and it was in pursuance of this decision 

that the Secretary wrote the 1etter of 5th June 1945 and that the 

action aigainst the p.latntif'fs to wtdch I have ref'erred was taken 

by the off'icers of the Board. on that date. 

Reg.34 authortses the Board to cance1 a licence whether 
• 

it is a licence, as in the present case, which is to remain in 
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force until revoked or a licence for a fixed 1)eriod. The effect 

of' the cancellation is to deprive the licensee of an existing 

right to carry on his business of' selling petrol by retail. In 

Mulg_ueen v. Minis·ter f'or Labour and Industry and Zinc Corpn Ltd. 

3'"' <J ,., P (N''W) o •.. t. o 583 at pp.591-2: Ex Parte Wilson1 re Cuff and ors 

40 S • .R.(NSW) 559 at :PI>· 563-'± and in re Gosling 43 S cl (J'.'C'IW) • J.:<. lo"· 31:3 at 

pp. 3.16-318 ,Jordan GJ. has collectdld an imposing number of cases 

which relate to tlle question whether a person clothed with a 
~i; r-c-..e~.d--t;t. 

toA'~~a~\l statutory power is uncler an obligation 

~~~ in its exercise. In the last mentioned case His Honour 

said at p.316:- "It h8s been held that persons who have been 

investecl by Statute with authority to Cl.etermine g_uestions 

:it± 

al~ecting the legal rights of subjects have the legal 

duty to act jud.iciaili.ly, unless the Statute conf'erring 

the authdrity indicates that its depository is to be at 

liberty to act at his own uncont1~olled discretion Ol' 

that his act is to be of a purely executive character. 

Hence, a person i.s prima facie subject to a duty· to act 

jud.idally in perf'onning a l!lltatuto:r>y du:by r)r exercising 

a statutory power if the J:lerf'orm.ance or exercise will 

impose a··· new legal liability on another• person or will 

interfere with the legal rights of' another person, in 

respect of some parttcular matter or matter~:~. 11 

He went on to say that cases can be multiplied, a number of which 

are ci i;ed, whi eh establish that unless the Statute othel"Wise pro-

vid.es, the person or persons who wtll be aff'ected. by the cleternlin-' . 

atton of the matte1• must l:Je r.lotified when it is to be taken under 

consideration and m11st be allo'wed an opportunity of stating thetr 

case. In Bonaker v. Evans 16 ~J.B. 163; 117 E.R. 840 Baron Pa1•ke 

said at p.171 that 11No p!.!>~osition can be more clear1y established 

than tllat a man cannot incur the loss of liberty or 

11roperty for an of':fence by a judicial proceeding unless 

he· has had a :fair opportm1i ty or answering the charge 

against l"i.im, unless indeed the legis1atu.J:>e hl.ilS expressly 

or impliedly given an authority to act without tha.t 

necessary prelinrtnary." 
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In Rex v. Woodhouse 1906 2 K B .501 at p.535 Fletcher 

Moultan L.J. in distinguishing between judicial acts and purely 

ministerial acts s~id that in order that the act should be judicial 

"there mU.st be the exercise of' some· right or duty to decide". 

In Urban Housing Co v. Oxf'ord City Council 1940 1 Cll. 70 at p. 85 

Air Wilf'red Greene M R ref'erred. .. :~;to "the principle that a local 

authority exercising such a power of' demolition as this, 

iR coming to its decision to demolish, and thereby con-

f'erring upon itwelf' the statutory power to demolish, is 

acting in a quasi judicial capacity and must give the 

person concerned either a notice that they intend to take 

this matter into their consideration with a view to eomin~ 

to a decision, or, if they have come to a. decision, t.b.at 

they propose to act upon it, and give him an opport~ity 

of' showing cause why such steps shouihd not be taken." 

And c.f. Vestry of St James v. Feary 24 Q B D 702 at p.709. 

It may appear, theref'ore, :from the legislation expressly or by 

implication that the act which the authority is empowered to do 

is of' a purely executive character or that, although it is of' a 

quasi judicial character, the authority can exeDcise an uncon­

trolled discretion; but where, as here, an authority is empowered 

to decide to do an ac·t which will abrogate a legal right to which 

a licensee was previously entitled; then, in the absence of such 

an express or ~plied provision, there is a prima facie presumption 

that 1 t was i;ntended that the valid exercise of the power should 

be subject to the requirements of the maxim qui aliquid statuerit 

parte inaudit~ altera, Aequum licet statuerit, non aequus f'uerit, 
' 

because it is in the nature of' things impossible f'or a person to 

exercise a judicial discretion unless the person to be a~~ected 

by its exer:cise has been given an opportunity of being heard. 

In Local Government Board v. Arlidge 1915 A c 120, described by 

Lord Wright in a recent article in the Cambridge Law Hournal 

1945 Vol.9 p.9 as the most ~amous case on the duties of' an adminis­

trative body exercising judicial or quasi judicial functions, 

I 
__ ...-;! 



"'' ,. 

8 

t'he House of I.or•ds discussed the different ways in which a 

statutory body can fulftl its obligation to ve the person wbose 

right is in jeopardy an oppof"tuni ty of being heai•d. If it acts 

according to its establiBhed procedure, and that procedure effects 

substantial justice in this respect1 the obligation is fulfilled. 

In some cases the provisions of the Statute and in other cases the 
~~ 

established r)rocedur•e of the body11 authorise the inquiry to be 

heard by a responsible officer and the bocl;y in coming to {-i decision 

to act upon the report of that officer. But in the present case 

there is no statutory provision and the Boa.rd has not, and indeed 

having regard to its ephemeral cha:r'a.cter would. not be likely to 

have1 an establishr:7d practice of delegating authoPi ty to hold such 

an inquiry to a responsible officer, so that it would. have to 

· holcl the inqutry itself'. In any event the Boar>d did not in fact 

\ielegate such an authority to the Inspectors or either• of them, 

and the evi clence shows that all that ..... " :N~~~,.. :m:r e.:k:::lduu~ M:it 

.iii!I~l~e purporting to do was to hold a prelirninar•y investigation 

with a view to making a re1wrt to the Board. The plaintiff H.orten­

J:arneson knew or should lu:.ve known after the inter·views of ·•1th and 

24;th May that the BoaPcl vvould probab1y tE~li:e actioTJ against 11;im, 

bu.t he was entitled to know wlu~t ~ction the Board. pr•oposed to take 

and to show l"!ause against it, or it the Boar•d clecid.ecl that his 

licence ought to be cancelled to be given an opportm1ity to show 

caur3e before the dec:i.aion was carried into eff'ect. A\d the Boar•cl 

should not have acted on the Inspectors~ report without giving the 

plaintiffs an oppol'tuni ty of seeing it and mee:tin;; art,y t•elevant 

facts: H. v. City of Westminster Assessment Committee 1SHU 1 K B 53 

at lJ.68: J3oswe11 v. Par•tridge ,Jones and. John Paton I.td 166 L 'r 62 

at p.63. As sho1ving the manner in wl1ich the ]Jlaintiffs were 

preju~iced by not s tbe report, it is tc.1 be notecl that ::tkx.ii 

the report refers 

to W. li'. Donoghue 

specifically to 
~?z..,.v/::; 

but statet that 
;\ 

a sale of 81 gallons of petrol 

Horten-liameson said that ~, 

.LL 

had told him that a licence fr•om Donoghue 1vas produced to purchase 

this r)et.ro1 in drurns~ and Oanipbell, who was on holid.ays, was not 

interviewed by the Inspectors altho~3h he and not RoPten-Jameson 

was in charge when mo~t of the alleged breaches of the regulations 
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were committed. And since the letter of 5th June threatened legal 

proceedings against Horten-Jameson I think that I should poimt out 

that, if the Board in deciding to cancel a licence is under an 

obligation to act judicially, while they can aGcept facts found in 

such proceedings as prima facie eviclence ot~ breach, they must still 

consider any evidence brought before them by the lieensee: · General 

Medical Council v Spaclunan 1943 A C 627. 

I<'or these reasons I am of opinlon that, if the Board was. 

bound to act judicially, i·ts dectsion on 4th June to cancel the 

licence was void and that the plaintiffs are entitled to relief on 

that basis: Lapointe v. L'Association 1906 A c: 535 at p.539: 

Graham v. Sinclair 25 C.L.R. 102 at pp.106-107. 

But the defendants contend that the Bos.rcl in deciding to 

cancel a J.icence are acting in a. pureJ.y acllninistrattve character 

and they rely on the subject matter of the reguJ.ations and 

precarious nature of the licence as an ind.ication of intention 

to this effect. 

I am lmaole to f!ind in the liquid fuel regulations any 

su.fficient manif'estation of an intention to exclude the p.rhna facle 

presumption. ~rhe purpose of the regulations ts to ration the suppl;y 

of petrol that is available for ci1rilian consunrption. 'I'his purpose 

is ef'f'ected 1)y only providing comn:rrners with as many ration tickets 

as there is available petrol. If there ls an increase or decrease 

in the amount available,,this can be regulated by increasing )J::" 

decreasing the issue of ration !;j_e:<t:o.t,;:l. 'rhe r'etailers can only 

sell the corresponding amo1mt of' petrol. Obviously certain 

precautions, sucb as those provided by the regulations are requi.red 

to ensure th~t ration tickets are used 6nly for the purpose for 

which they are intended, but it does not appear to be necessary 

that the Boe.rd, in order .to police the regulations, should be 

empowered to cancel a retailers licence without giving him an 

opportunity of' being heard. The words of Erle C J in Cooper v. 

'l'he Wandsworth Board. of Works 14 C B (NS) 180: 143 E R 414 at p.188 

are mutatis mutandis very ap:pro:pr•iate: nl cannot conceive any harm 

that could happen to the District Board from hearing the 

party before they subJ'ected him to a lo.c,s·· s·o s · ~ , erlOU.S 
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as the demolition of his house; but I can conceive a great 

many advantages which might arise in the way of public 

order, in the way of' doing substantial justice, and in the 

way of fulfilling the purposes of the statute, by the 

rest1niction which we put upon tham that they should hear 

the party before they inflict upon him such a heavy loss. 

I fully agree that the legislature intended to give the 

Distri et Board. ver·y large powers indeed; but the ~lualifi-

cation m I speak of is one which has been recognised to 

the full ex.tent. n 

'rhe power to can.cel exists whether the licence is granted until 

revocation or for a period and it is the same power in each case .. 
so that nothin.g turns on the precartou:s nature of the licence. 

'rhere is no express exclusion of the presumption and_ none arises by 

implication. 'I'he .fact that the discretion is in te.nns absolute is 

not a suf:f'icient manlfestation of such an intention. It is dangerous. 

to apply dectsions on the rn.eaning of other statutes in order to 

construe the particular legislation except in so far as they 

contain' some statement of 1-:Jrinciple whtch is applicable: per Lord 

Greene ivl R in R. v. Archbishop of Canterbury 1944 1 K B 282 at p.291: 

but the general current of authority has been to hold that a body 

entrusted. 'llri th the power to decide whether a licence which it is. 

necesr:Jary to obtain rul.d hold. in order to carry on a particular 

business shall be granted_ or renewed or wi thhe1d. is under e.n 

obligation to exerciBe a judicial discretion: :3harp Y. Wake:E'ielcl 

1f391 A C 1?3: H. v. 4/~oodhouse (supra): R. v. London County Council 

1931 2 K B r215: Halsbury 2nd Ed Vol. 26 p. 284, and l t must, I think, 

be the case, a fortiori, where a power is given to a public 

authority to revoke a licence which has already been granted. In this 

. res11ect there is an analogy to the cases relatinr:!; to expulsion f1~om 

clubs a.nd stmilar i:nsti tu.tions. A candidate for election to such an 

institution would. not ordinarily have the right to be heard before 

his candidature was refused, but once he has been elected the 

committee or other body exercising a right of expulsion must act 

judicially and give the member an opportunity of being heard. 

Mr Sugermann pressed me with the decision o:f this Court in 
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Metropolitan Mee.t Inclustry Board v Finlayson and ors 22 C L R 340. 

There the Nlea t Industry Act 1915 1IT S W provided that after the Act 

crune into force no person should, except with the consent of and 

under the conditions prescribed by the Jliletropoli tan, Meat Industry 

p,oard, within the metropolitan abit.>btoir area, slaughter any cattle 

or dress any carcase for human comsum.ption, except at a public 

abattoir' anc1 that the consent or the Board might be given in such 

fotm and subject to such terms and conditions as the Board might 

in its absolute discretion determine. It was held that the Hoard 

bad an absolute and tmt .. ettered discretion to grant or withhold 

theix' consent, so that on an application for consent they need not 

give ree.sons for withholding, or before determinin!:!; whether to 

grant or wi.thhold. it, tnform the ar:cJ.iGant of any objection which 

they thought lrli:~kx stand in his way, . so that he might have an 

opportunity of meeting it. ~rhis case must, I thtnk, be rega1•d.ec1 

as a decision upon the particular statute there in question, and 

in any event it is not clii•ectly in point because the p1•esent case 

relates not to the grant but to the revocation of a licence. The 

closest case on its facts to which I was referred is the ~ecision 

of the Full Supreme Court of 'South Australia in Ja.mes v. Po:pe and 

ors 1931 S A L H. 441 unanimously af:fj .. rruing the judgment of Angus. 

Par•sons J. With the reasoning in that case I respect:fu.lly agree. 

It is to be noted that in Steuart & Bro. Inc v. Bowles 88 U.S.R. 

Ijaw. Ed. the equivalent legislation in the United States of 1\rnerica 

gives the licensee a l'ight to be heard before his lj.cence could be 

cancelled. 

For these reasons I am of opinion that the plaintiffs 

are entitled to succeed on the first ground. 

It is therefor•e unnecessary finally to consider the other 

grounds raised on behalf of the plaintiffi, and I shall conf'ine 

myseii:f' to stating that I have assumed without deciding in favour 

of the de:fendants that although the minute of the meeting of the 

Board on '1th June ref'ers to the suspension of the licence, and the 

regulations only empower the Board to cancel a licence, it was, 

as the notice stated, having regard to tts effect, a decision to 

cancel the lieence coupled with an intimation that an applicat1.8n 



for a renewal might be made in three months time. 

It ws.s contended on "behalf of the plaintiffs that the 

Board had purported to determine that the lJlaintif'f' Horten-Jameson 

was guilty of breaches of the regulations, and that if the 

regulations on their true construction autho.rised the Board to make 

such a determination, the Board was invested \Vith judicial power in 

its str•i et sense contrary to seq. 71 of the Constl tution. But all 

that the regulations do is to give the Board a discretionary power 

to cancel the licence. If the Board concluded that a licensee was 

trading in breach of the regulat.ions they would be entitled to 

consider whether the licence ought to be revo1ced, but an opinion 

to that effect fol"med for that purpose would not be an exercise 

of judicial power. ':Che dif'f'erence between judicial powel' and power 

in the exercise of' which there is a duty to act judicially is explains 

by my brother Hich j_n Rola Co (Aust) Pty I,td v. 'l'he Commomvealth 

69 CL R 185 at p.203-4. 

It is necessat•y, however, to consider an objection raised 

on behaltf of the clefenrlants that the proper course for the plaintiff's 

was to apply for a writ of certioPari to quash the decision of the 

Board or for a prohibition to prevent the Board acting upon it 
according to law 

and for a man(lamus to compel the Board to reeonsider/whether the. 

licence ought to be revoked, and that the matters raised. in the 

statement o:r claim are not justiciable in an action. But simply 

·to quash the decision or prohibit the Board from acting upon it 

would not give the plaintiffs adequate relte:r, and if the decision 

is void dihe licence has not been revoked and it would be uru1.ecessary 

to apply for a mandarnus. If the decision :is void the Board in 

sealing up the plaintiff's' bowsers is committing a continuous 

trespass on the plaintif,fs' land, and is 1.mlawf'ully retaining the 

licence to which the plaintiff Horten-,Tameson is entitled and 

without which the plaintiffs are 1.ll1able to carry on their "business. 

Under these circumstances they must be;rlentitled to ask for appro-

priate inj1.ll1ctions, and if precedents f'oran action in the present 

form under such circtllllf3tances are necessary, they are to be focmd 

in De Verteuil v. Knaggs and anoJ:> 1918 A C 557: Urban Housing Co 

v. Oxford City Council (su.pr•a): ,Tames v Pope (supra). c.:r. Cooper 

v. Wilson 1937 2 K B 309. 
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M.r Su.germam'l referrecl me to Partridge ·v. General Counci 1 

of l\lf:edical Education 25 Q B D 90 and contended that the plaintiffs 

could not 1~ecover damages :for the erroneous exercise of the discretion 

of the Board in the absence of xnala Fides. There are other cases to 

the same effect: c. f'. Everett v. Griffi ths 1921 1 A C 631 at pp. 659, 

660, 695 & 696: Scammell ahd l1i1ephew Ltd v. Hurley 1929 1 K B 4:1.9 at 

p.429: Halsbury 2nd Ed.Vol.26 pp.2B4-5. There is no evidence of 

mala fides so that if all the defendants had done was to resolve to 

cancel the licence, the plaintiff's would have been entitled to treat 

the resolution as void and continue to tl!!ade a.11d they would have 

suffered no damage: Wood v Woocl L R 9 Ex 190: out, as I have said, 

the defendants went further, and in respect of their subsequent acts 

it appears to me, as at present advised, that the plaintiffs would be 

entitled to .recover damages from the :Board .. : Cooper v. Wandsworth 

Board of Words (supra). But I need not express a final opinion on this 

point as both parties have r•eq_uested rne to reserve all q_uestions 

of damages. 

As there may be an a.ppeal, both parties have also requested 

me to continue the apiJOintment of Mr Alexander ~Biwan Campbell as 

receiver and manager which I made on l5th June 1945 for three weeks, 

and if there is an aJ;rpeal unti 1 the determination of the appeal .•. I 

do not propose to grant any injunctions against the :Boa1•d at present 

as I have no doubt that the Board, subject to their right of appeal, 

will act in accordance with the declaration which I propose to make 

and return the licence to the plaintiff Uorten-Jameson and take all 

such other steps as are necessar')J: to allow the plaintiffs to resume 
of 

their business/selling petrol by retail. 

I declare that the purported cru1cellation by the Liquid 

:B,uel Control Board, State of Nmv South Wales, by notice in wri tlng 

dated. 5th Jtme 1945 of the 1110tor spirit retailers licence granted to 

the plaintiff Horten-Jarneson on 23rd March 1943 was void: or'der that 

the appointment of Alexand.er Ewan Campbell as receiver and manager 

of i;bat part of the business of selling petrol by reta:Ll carried on 

by t.be :Plaintiff's at 108 parlinghurst Road, Kings Cross, Sydney, 

made on 15th June 1945 be continued for three weeks and if there is 

an appeal until the determination of the appeal: reserve liberty 

for the plaintiffs to apply for such relief by way of injunction 
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or otherwise pursuant to the above declaration as they may be 

advised:. reserve all questions of damages: order that the defendants 

pay the· costs of the ;)laintiffs of the action including r•eserved 

costs up to and inclusi.ve o:t' this order: reserv-e the further 

consideration of this action ancl all further• questions of costs: 

liberty to apply. 




