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AUSTRALIAN lliLACHINEBY I!INESTMF!:NT CO. LTD. 

v. 

DEPUTY COMMISSIONER OF TAXATION· 

.... .Q.RDER • 

(1) Declare that the business and operation from which the 

appellant company derived its profit were carried out 

in part in Australia and in part in the United Kingdom, 

and that for the purposes of sec. 23(q) of the Income 

Tax Assessment Act 1936 the income of the company 

is dertved in part from sources out of Australia. 

(2) Declare that in ascertaining the profits derived from 

the sale of shares in the 27 Western Australian 

subsidiary companies the value of the consideration 

paid in English shares should be brought into account, 

and for that purpose sec. 21 of the Income Ta.:x: 

Assessment Act 1936 is applicable. Further declare 

that the operations of the taxpayer company amounted 

to carrying on a business for the purposes of sec. 

28 and corresponding previous enactments, and that 

shares and options formed trading stock vd thin the 

meaning of that section and of section 31 and corres-

ponding previous enactments. 

(3) Declare that profits ma.de from the realization of shares 

in English companies and options over such shares 

received as part of such consideration were derived 

p.artly from a source within Australia and partly 

f'rom .a~ source outside Australia, and the question 
cand what part frgm _a source outside Austral:l.a; 

what part is derived. fnom asource in Australia/is a -· 

matter to be determined 'by the Commissioner subject to 

r~view am'! appea:J.. t1J~,der the provisions of the Income 

Tax Assessment Act 1936. 



2. 

(4) Declare that from the transaction between the appellant 

company and the Lalla Rook.£ Gold Mines Ltd. carried 

out in June and July 1936 the appellant company 

derived no profit and that in ascertaining the profit 

derived from the transaction with the English company 

Meekatharra Gold Mines Ltd. there should deducted 

from the proceeds of sale the sum, of £10,553, together 

with incidental expenses. 

(5) Declare that from the transaction between the appellant 

company and the Comet Gold Mines Ltd. carried out in 

October 1936 the appellant company derived no profit 

and that in ascertaining the profit from the transaction 

with English companies by which the appellant company 

contracted to sell shares acquired by the appellant 

company in Comet Gold Mines Ltd. there should be 

deducted from the proceeds of sale, viz. £A60,000,the 

sum of £44,754:2:6, together with any incidental 

expenses. 

(6) Declare that in so far as the cost of acquiring properties 

in Australia is allowable as a deduction in ascertaining 

the profits or taxable income of the appellant company 

it ought not to be apportioned but ought to be allowed 

in full. 

( 7) Set aside the assessment ap:t:e aled from. 

(8) Remit matter to the Commissioner to be dealt with 

under t-HP•II·H•• the Income Tax Assessment Act 1936 and 

also for the reassessment of the appellant company's 

taxable income consistently with this order. 

( 9) No order· as to costs of appeal. 



il.,TJSTJ:1li.LIJ1Ji J\ilii.CHII\lEJiX: A)ID Dri!ES'J'MEUT COMPANY ~.JJaiTEi.Jl. 

v. 

'~)';JJjj D~PlYl'Y COlliMI:SSIOllm,R OJ!: T_.AXATIQll 

RICH ,J. 



v. 
THE DEPUTY COMIVIISf:::IO.NEH OF TA.:KATION 

J"UDGME:IIJT RICH .:£o 
In this case, in relation to the specific questions 

which have now been submitted to me, the course has again been 

taken of arguing only matters of principle. Like questions of 

greater celebrity, they are in some respects puzzling, and, 

like them, they admit only of a wide solution. 

Que s t,;i. QIU. 

I ans11er this question as follows. The extent to 

\Vhich the appella:nt company made a profit or a loss by disposing 

in Bngland of the shares of the 27 W'estern Australian companies 

to the 7 English companies in any year is an element to be 

taken into consideration in determinin.g whether it made a 

profit, and if so, how rauch, dur:Lng the year. Any such profit 

would b.ave been derived par~.ly from the Western Australian 

shares and partly from the English sales, and therefore partly 

from a source in Australiao The appellant company must have 

made during the year thr~ whole of any profit derived from such 

dispositions d·uring the year, lLYlless in its other transactions 

it incurred losses which diminished or eliminated this prof~t. 
the 

As to how the dispositions should be brought into/accounts for 

any year to which sections corresponding with sections 21 and 

31 of the Act of 1936 are applicable - any consideration 

received otherw1se than in cash must in the first instance be 

brought in at its money value under section 21. If still on 

hand at the end of the year 
,, ' it must, under section 31, be 

then brought in at its cost price (that is, what had to be 

given to get it) unless the appellant company had elected to 

adopt the basis of market value, in which case it must be 

brought in at its value as at the end of' the year. 

According to the facts as stated, it cost the appellant 

company £52,836. 5. 8 to get the Western Australian shares 

which it sold in England to_ 7 English companies for £481,945.2.0 

cash, shares of a nominal value of £l,075,000, and options to 

take up shares to the nominal ~alue of £1,247,500. 

/If 



a •. 
If the appellant company elected to proceed on a 

cost basis, its position was that it began these selling 

transactions with property which had cost it £52,836. 5. 8, 

and, without having bought or been made,a present of anything 

more, finished with £481,945. 2. 0 in cash, and a large number 

of shares and options. Thus, it made a cash profit of about 

£429;000 and had in addition a large number of English shares 

and options which had cost it nothing beyond what it had had 

to part with to realize the money profit. Hence, the 

increment in its trading stock constituted by the English 

shares and options had cost it,nothing .. On this basis, 

until it realized English shares or options it realized no 

more profits in respect of this transaction. 

If the appellant company elected to proceed on a 

value basis, its position was that it began with Western 

Australian shares which had cost it £52,836. 5. 8, but 

might have been worth a great deal more or a great deal less .. 

It finished with £481,945. 2. 0 in cash and a large number 

of English shares and options. On a value basis, it is 

necessary to ascertain the value of the Western Australian 

shares when the appellant company began to trade with them, 

and also to ascertain the sum of what it had realized in 

money and of the value of what it had on hand in forms other 

than cash when it finished its trading operations. The 

difference represents its profit or lasso 

If the trading extended over mare than one year, 
each 

the appropriate process must be performed for/year: sections 

29 and 3lo 

Since no argument has been addressed to me as to 

the figures or the details of the appellant company's selling 

transactions, I cannot give any more specific answer to 

this question. 

Qyest:;t.on B. 

When the appellant company disposed in Australia of 

English shares or options over English shares, any resultant 

profit was derived partly from an English so~ce, the shares 
/and 



and options, and partly from an Australian source, the 

dispositions. The whole of the profit :uf liable to Federal 

income tax unless the part of it derived from the English 

source is not exempt from income tax in England, in which case 

this part is not liable to Federal income tax .. 

.QU,efition C (:i,l 

1\.s stated in the material submitted to me, the 

transaction was one by which the appellant company in effect 

transferred assets v.rhich had cost it £10,553 to a new 

Australian company floated to acquire them, and received 

for the assets fully paid shares in the new Australian company 

of a nomli1al amount of £42,000o there is nothing to 

suggest that the appellant derived an:l benefit from the 

transaction (except that the new assets could be more readily 

marketed than the old), I answer C (i) in the negative., 

"Q_Jjjj_ 

As stated, the appellant company, in England, sold 

the shares in the Australian compa .. ny to an Ent;).ish company 

for £E42,000. The profit on this transaction consists of 

the ammmt by which £E 4-2,000 exceeds what it cost the 

appellant compa:ny to acquire the original assets and to cause 

them to b(a represented in the appellant company• s hands by 

the shares sold to the English company • 

.Question D (;i.l 

Ii'or the reasons stated in the answer to question 

C (i), I answer this in the negative. 

Id O.i) 

Yes, by deducting the sum of £44,754. 2. 6 together 

with any incidental expenses: see answer to C (ii)., 

Since the appellant company was carrying on the 

business of trading in shares, its profits should be 

ascertained, not by the cash-basis mode but by the earnL'"lgs­

basis mode, which is the usual mode applicable to the 

assessment of the profits of a trading business which bu.ys 

and sells: Inland Hevenue Commissioners v. Morrison, 1932 

/8 .c. 



4. 

S.C. 638 at 642; Commissioner of Taxes (S.A.) v. Executor Trustee 

& 1~gency Co. of South Australia Ltd..!, 63 C.L.R. 108 at 152-7. 

Any income derived from the Comet transaction which is liable to 

:ft'edera1 income tax is liable in the y~;;)ar in which the appellant 

company became legally entitled to the i~nediate receipt of the 

moneys which created the profit, not necessarily the year in which 

the contract was made or the year in which the moneys were actually 

received: Hall & eo. v. Inland Reve.nue Commissioners, 1921 3 K.B. 

152. 

Question ~· 

By section 51, all losses and outgoings, to the extent 

to which they are incurred in gaining or producing the assessable 

incorne or are necessarily incurred in carrying on a business for 

the purpose of gaining or producing such income are allowable 

deductions, except to the extent to which they are incurred in 

relati.on to the gaining or production of exempt income. The 

outgoings here in question were not incurred in connection with 

deriving income from any of the English sources which may be exempt 

under Section 23 (q). To the extent to which they are allowable 

as outgoings, they are therefore allowable in fullo 

These are questions of fact, and there is no sufficient 

material before me to enable me to answer them. In any event, as 

a.t present advised, I thilli> this to be a matter to be determined 

in aceordance w.ith the regulations if there are any which are 

approp-riate (and I have not been referred to any), or, failing any, 
' 

by the Commissioner. If necessary, the assessment should be 

remitted to the Commissioner to deal with this matter. 

Questi£.11 G. 

This is covered by the answer to Question F. 

I was as.ked to grant a commission to take evidence in 

England. As I am remitting the matter to the Commissioner for 

reassessment I shall not, of course, accede to this request at the 

present stage. If the reassessment is appealed, nothing I have said 

will. prevent an application for the purposes of that .Proceeding., 



I have given careful consideration to the difficult 

question of costs. 

·l:LaV'ing regard to 

In all the circumstances of' the case, and 

partial 11.ature of the success of the appellant, 

and to the order I a.m making, I thin};: my discretion will be best 

exercised by making no order as to the costs of this appeal. 




