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altogether, possibly he might have gone round it without hitting it. 

Re did no-t know at the time what 1 t was; he thought 1 t was a dog; 

he was not able to see 1 t was a man. In tact 1 t was the body ot a 

man alreaq injured as subsequent investigation showed• as there was 

congealed blood on his body. 

We must determine hie dat;V in relation to the air(nunstances 

as known to him, or to the circumstances which he ought to have. 

known. rn nw opinion the defendant adopted what was a reasonable 

course in the circumstances of' the case. Be d.id: what in the fraction 

ot a second he determined was the best thing to do in order to 

avoid. striking the object. In I:I'IY opinion there was not evidenoe 

from whia:h a jUX"J' could reasonably conclude there was negligence• in 

the oircW!l8tanoes, ·on the part of the defendant, and upon th.ie 

ground, :ln m;y opinion,. the order of the Full Oourt should be affirmed. 

TJte all.eged negl1genoe of' the defendant. was failure to 

keep a look out, improper speed and failure to stop the car. It 

was argued for the .appellant that even 1r such negligence nere 

proved there was no evidenoe that 1 t caused the accident. - ie. 

no evidEhcice that the defendant's oar struck the d.eoe~ased. In my 

vienr, there was evidence from which the ju.ry were at liberty to 

. conclude that there was oontaot with the secon.d oar a.nd that this 

was the eause of the death of the deceased. Upon the view Which 

I take o~ the first point this question does not a.rlee. 

In m;y opinion the appeal should be dismissed. 

ORDER: ApPeal dismissed. No order as to ooets .• 
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GR.OF'T v. 

In my opinion there was evi.dcnce to s·upport the • . ! JUr;yr s 

finding both on the issue of neglJ.gence and on the issue under the 

Compensat]_ on o:f Helati veB Act, of causation. On the f':Lrs t j_ ssue 

the jur;tl was entitled to adopt t.h.e admissions s.hm:'1ing that the 

undercarriage of the car ran over the prostrate body of the .man and 

to reject the explanattons by which the defendants ought to show 

that there was no fault. 

' 



JUDGMENT STAR.KE J. 

-~ ~ 

I agree with t:b,e S~J;Jreme Co"!J.rt .;f.hat there is no 
:l 

- evidence whatever of any p.1;)g:J.ikence on the.part of the defendant. 



CRP:FT y, SHORT 

JUDGMENT. · DIXOILJ:. ' : ·~ 

I am unable to adopt the same.view. In my opinion the 

appeal should be allowed •. 

This appears to me to be a case in which the question for 

the jury was how much of the defendant r s e:xp lanation it could accept. 

If that explanation is acceP,ted in full I Should be disposed to 

agree that the Supreme Cour~ was right. But in a case of this 

description it does not sean·. to me that it is the correct approach 

to take the defendant's statement made in the Coroner's Court, 

which has been put in against him, and treat it as necessarily 

stating the full. facts in re.J..ation to the accident, and as sta.td.Jig 

them correctly. Here it appears to me that the jury were entitled 

to take from that statement the admitted fact that the defendant's 

car was driven over the body of the man, and to begin with that 
. 

admitted fact and the medical evidence, which shovved that the act 

of driving the car over the body of the man probably caused his 

·death. The jury '\Nere then at liberty to look at the general cir­

cumstances of the case and draw their inferences from the contents 

of the statemen~.£rom the nature of the case and from the 

probabilities as to· what did happen. The headlights of the car 

were said to be good and bright and to illuminate the road. There 

was some evidence from the ~onstable that the visibility was very 

bad or bad. What he said varied in the degree of bad visibility 

he attributed to the place. · Then he gave an explanation as. to why 

it was bad at that particular point. 

Taking that explanation, the jury were in my opinion at 

liberty to regard the visibility as not ro. grossly bad as ·to make 

it inevitable that the appearance on the roadway of a body of a 
~ 

man ,.would be so near and so ·sudden as to disable a =-a with 

good headlights :from avoiding it. The body was shown to be 

slightly on the defendant's wrong side of the road, about 2 feet, 

a.nd he himself was travelling on the crown of the road. That is a 

circumstances which. the jury were entitled to take into consiqera-

tion. It is one of th~ conditions affecting the defendant's 
_) 
! 
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probable chances of avoiding the object, had he seen it, by 

swerving. It vms for tha.I1 to judge what was the distance which 

wot:tld enable him to do so. 

It is a commonplace in accidents at night, though it~ 

arises on issue$ of contributoloy negligence, that Vihen the headlights 

are good the defendant or person driving the car may be called upon 

to explain why he did not see the object in time to avoid it, 

because in the absence of' explanation it may be inferred that he 

was either not keeping a good 1oo1c-out a! that his speed was too 

great. If the co:nditions reduce the distance his headlights 

illuminate the road, it raay be considered negligence if he does 

not reduce his speed commensurately. 

On issues of contributory negligence when the jury has 

found for the plaintiff we have been accustomed to say that the 

~ilemrua between a bad look-out and speed greater than is justified 

by the means of illumination cam10t be treated as conclusive. It 

is quite a d.ifferent thing, however, when the same I'easoning is 

eirrployed in dealing with an iscme of primary negligence, where 

the jury have found there is .primary negligence and the question 

is whethe3r the~i v;ere at .liberty so to find. In my opinion this is 

a typical ease of tha-c sort. 

il tribm1al of fact is confronted with three variable 

f'actors - speed, visibility and the carts illumination. To these 

may be added the size of the object on the road and the position 

on the road it occupied. It appears to me thctt it was open to 

the jUl'y in the Use of their world'J lmowledge and in the ex.ercise 

of their common sense to examine the probabil:Lties of the 

defendant 1 s explanations. The evidence appeared te affirmatively -t" 
exclude insufficiency of the headlights as a cause, and it came 

down to excessive speed or the prevailing conditions or inadequacy 

of the look-out. I thinl~ it is impossible to say the jury were 

bound to believe the defendant's story when he said he was driving 

at 20 to 25 miles an hom· and yet that the light was so bad that 

he was unable to see.the object in time to avoid the accidento 

I I 



I think that there was evidence of .negligence. I 

have felt more difficulty on the question whether the jlu~y were 

entitled to infer that, notwithstanding that the deceased had 

probably been lmocked down by a previous car and v1as lying injured 

and unconscious on the road, he vmuld have survived and been able 

to contribute to the support of his wife and fami.ly had not the 

defendant's car inflicted the injuries which proved mortal. But 

on the whole I think that the medical evidence enabled the jru-y 

to take such a. view of the probabilities. 

For those reasons I think it is a case which it was 

proper to submit to the jury and that the jury's verdict ought not 

to have been set aside. 
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ID. ., oplD.ioa the appeal should 'be 411111lan4. 


