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This is a claim for damages .for injury alleged to hELVe 

been sustained by the pla.int.iff in consequence of igence 

a.11eged on the part of the drive.r of a military truck, the property 

of the Commonwealth, or, in the alternative, of the negU.gence 

alleged on the part of that d.river and the driYer of a truck the 

property of the Commonwealth used :in connection with work carried 

out under the National Sec1.u~i ty (Allied Works) Regulations. 

The def~mdant b;)T its statement of defence pu.t in issue 

all the allegations tn the statement of claim necessary to be 

sustained to establlsh the negll.gence alleged, but subsequently 

for the purposes of the case the defendant made a number of 

admissions. 'l'hese were that <;tt the tjJne of the acc.ident the 

plaintiff wa.s travelling in the truck used in connection with 

such works and that it was the property of the Allied Vvori;;:s 

Council and of the Commonwealth and that l.t was driven by J. Parry. 

It wa.s further admitted that the military truck was the property 

of the Commomreal th and that it was belng drl. ven by a servant or 

agent of the Commonwealth. There is no similar admission wl.th 

resJ;H~ct to Parry or the business upon which b.e was engaged when 

the plaintiff' was traYelliTilg i.n the truck. It is established 

that thls truck collided with the mHitary truck when it was 
· NJ <.'"'~ ~'fv'f 

travelling from 1\1lacrosl!l:n to Charters 1Towers and that the plai.ntiff, 
A 

who was a passenger, was injur(3d in the collision. He suffered 

abrasl.ans and spral.n to his left knee. ,;z._ ~ t!_,h..4-c .• -~ ~ ~ 
~ ...........,;• J--<-· ~<.4(; ~ /1...... voy~ : .., ~;<...<.<.. ~ ...... ......._:.... P(..,_,_..~. ~ ,..,~ 

/---'J..L.. ~. The evl.dE:mce adduced on the issue of negl1gence l.S 
~/--.'...-

that of the plaintiff and a lady passenger who was in the truck 

l.n which the plaintiff was travelll.ng. It is convenient to refer 

to it as "the A.W.C. truck11 • Their evidence is that Parry was 

driving th.is truck at a moderate speed on the eorrect side of 

n th .. at the military truck came from the opposite the road an,. . 
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d.irection a~ a. high speed on the wrong side of the road and ran 

into the A.W.C. truck. The collision occurred between 6.30pm. 

and 7pm. and the headlights of all the vehicles on the road were 

then on. These witnesses were confused in thei.r recollect1on 

of the direction in which the trucks were travelling. For the 

Cormnonweal th three witness,::Js were called, the dri.ver of the 

military truck, a militar:JT off1cer, who was a passenger :tn this 

truck and a civ:tlian who was drivi.ng behind it :in a util.ity truck. 

The1r ev:l..dence is a conslstent body of testimony and the account 

which they give of the way in whic1'1 the accident happened is at 

variance with that of the plaintiff and hts witness. 

'rhe evidence called for the Commonwealth proved that 

the military truck was on its right side of the road and that 

it was travelling up a hill, when the accid.ent happened, and at 

a moderate speed. The plaintiff and hts witness said that the 

military truck v1as ru1m:tng down the hill. T'hese witnesses for 

the defence also proved that the A.Vi.C. truck was being drj:ven on 

its wrong side of the road at a high SlCB eel and abreast of another 

trucis: and that it ,ran into the military trtiCl(, stripping mater.ial 

from the side of that truck; and this material 1rras thrown ove.r 

the uttl:Lty truck by the force of the irnpact and caused injuries 

to its civil~an driver. 'I'he driver of the mtlitary truck had 

succeeded in pulling hi.s truck to some extent off the road, but 

by this manoeuvre h.e did not succeed in getting his truck clear 

of the A.W.C. truck. I do ,not say that the plaintiff and his 

witness are not honest witnesses: but their recollection of the 

circmastance s is plainly faulty. The witnesses for the Common­

wealth are in my opinion tntelligent witnesses and have a clear 

and accurate recollection of the facts to which the:':l depose • 

. Each of them tmpressed me as being a truthful witness. Accordingly, 

the plaintiff's case in so far as it depends upon establishing 

negligence against the driver of the military truck fails. 'rhe 

ev:td~:mce establishes, however, ·that Parry was guilty of negligence 

in driving the A.W.C. truck and that his negligence caused the 

injury I 



injury to the plaintiff's left knee, 

The Commom1~realth disputes that it is answerable for 

Parry's negligence because, at the time of the accid~mt he was 

not driving in the course of any employmfmt as a servant or agent 

of the Commonwealth. It appears that at the time of the accident 

he was a member of the Civil Constructional Corps established. 

1J.nder the i"lational Security (Allied Works) Regtda tions. It is 

a.dmi tted that the .1L11LC. truck. was the property of the Commonw al th. 

~:he truck 111ras in fact marlred 11A.W .C • 11 • But it is contended on 

behalf of Commonwealth that Parry lW.s a servant, not of the 

Comraonweal th, but of the Pl.lblic V!rorks D~eJpa1~tment of Queensl;;md, 

or, in other words, of the Execu ti.ve Goverru:nent of thB .. t E) ta te. 

'Before and on. th('l date of the accident members of the Giv.JL 

ConstructiomlJ. Corps and of the staff of the PuJ:!ic Worb::s 

Department of Queensland were engaged in blllldlng stores for the 

Ail" J:o"orce a.t a miU. aerodrome about twelve miles from Cha.rt~3rs 

Towers. P.arry was worldng on this job as a. driver of a tl•uck.. 

ThE1 plaintiff, who j oinE)d the Corps on .August 1 942, was 

worldng on this job as a builder's labourer. The Authori t:ies of 

the Corps at Tovmsville, who were Cmnmcmv'real th officers, 

members of the Corps at Townsv:llle to work on the ;job and sent 

them to the Foreman. He a those Authorities to send workmen 

to the. job bu .. t sometimes they engaged. workmen and sent them to 

the job without a .. ny requisition from the Foreman. He also 

requ1sit1oned the same Cormn6mnrealth A:uthorities for tl'ucl:cs, 

material and needed on the job. The tiff and 

and other work:men on the ,job worked under the Foreman's orders • 

Fh:o: had of the trucks sent on to the job. 

~l:he contention is raj.sed. on behalf of the 

that the Publi.c Works Dep!:lrtment was, :i.n respect of this ,job, a~n. 

contractor: that the Forema:n, who 1)elonged to the 

of tha.t Department, had the right to control and did control 

the member .s of the Commonweal tl1 Corps worlting on tlte j.ob: and 

therefore I 
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therefo.rt.l quoad this job they were servants of the Executi.ve 

GoVE.!rnrnent of 1;~ueensla.nd and not of the Connnonwea.lth. The eviden.ce 

of the rela.tionshi.p of the Public I!Yorks Department of Queensland 

to the Commonwealth in respect o.f the ,job is not satisfa.ctory. 

For the plaintiff :Lt is o:Jntended that it does not substantiate 

the contention macle on behcLlf of the Commomreal th. There ls 

evidEmce that the li'eder,<;tl Department of tb.E' Interior gave 

instructions to the Foreman, Hr. 'i'fatt, .Ol.S to the sites of 

that the l~'edera1 Department gave him spec.:Lfications foJ~ the job 

an.d that thE: job was visit12.d by the tnspecting officers of th(:! 

Department of the In.terior and the Director-General o:I' Allied Works. 
who 

An <uchitect/was a member of the A.W.C. gave <Widence that he was 

11in controln of the building of these stores 11 to co-ordlnate the 

wor};: 11 • H(:l also sadd ln evidence that tb.e 11 P.W.D. were carrying 

out the b1J.:Uding 11 • H''" 'lil,ras asked this question: 11 You sa;~r you Wl~re 

in charge of the whol13 IJroject 11 • His an.swer was: 11 Yes, as for 

supervlsion11 • l!,llr. Watt, tb.e Foreman, was asked this 

question: "With regard to anything in the .na.ture of ion 

or in the nature of specifications, altm:>ati.ons to alte:ra-· 

tions to sites, l :Ur.e that, your instructions came from 

of the Intertor". His answer was: 11That is correct 11 • 

This wit:n,;;ss in h1s position sa.id he was for the 

Public Narks t of (~ueensland when war came then hH 

went or1 to defence projects. He added that since the war 
' 

ended he went back to his ord5.nary worl~.: with. the Public 'ToJ~ks 

Department in Que<Cmsland. It would be unsafe to draw the 1n:ference 

from this evidence that th1a Publi.c 'Norks tJepartment of 

was carrying out this job as an end en t contractor rather 

than thE~ inference t},lat :Lt had agreed to ob serve the directions 

of the Commonwealth in carrying out the wor'lr. and tha.t its ofn.cers 

on the ;job work under the directions of the officers of the 

Department of the Interior and the Director-General of Allied lJITorks • 

B-·.· .. ·t·.t·t' v r the cac·e sta.nd~ in reg.ard to that point, the accident . nowe·e .. _, .. ,,~ -

did not happen while Parry was driving the trucl1: on the job or in 

connection I 



connection with the ,job. His work as a driver on the ,job ended 

at 5 .30pm. The evicle.nce proves the circumstances J.n which he 

was driving the t:ruck at the time of the accident. There is no 

basis for any suggestion tha.t he was driving (jn a froltc of hi.s 

own, or :1.n breach of ordm~s or without permission. All the 

evidence is tc:' the contrary. 

The mf:Jmbers o.f the Civil Constructional Corps live 

:ln a camp at Macrossa.n. They WE:lre driven to this c,amp when 

they fin:i.shed work each at 5o30pm. The camp was 1-~ miles 

from the .i ob. \li/b(~n the truclrs came off the job at the end of 

the day's work "tbsy came a.t the front of the carnp 11 • The 

camp was 1mder the supervision of a "Per sonnE~l Officer "appointed 

by the 11 Alli.,:3d Worl:cs Council 11 • No mernbc:!r of the Corps could go 

beyond a mile from the ce;un.p without leave of one of these offieers. 

These of:ficers were indepe.ndent of the F'oreman 1 s authority. The 

11ll.lU.ed Works Cmmci.l", the ntl.me given to the Commom1eal th 

Authorities supervising the camp,. provj_ded mlr,c:ing a~d hospital 

fa.cilities for the e living tn the camp. They included 

wives and child:ren of the members of the Corps. This Authority 

also ran the canteen a.t the camp. It controlled the di 

of the camp and attended to thl''": ameni tles of the camp. One of the 

amenities was going to the picttu·es at Charters s. Tb.is 

was not within di.stance. In order to enable the people 

of the camp to go to thEl pictUl"es, a.rrangements were made for 

thei.r transportation. The A.W.C. trucks were used for this 

purpose and the members of 'the Corps drove them voluntar and 

made no charge for their services. For a period of two months 

before the accident the Personnel Officers had been permitting 

men and women and children living in the camp to go to the 

pictures on Wednesday and Saturday of each week. It is estab-

lished that those who went to the pictw,"es on these s were 

conveyed there and back to the camp ln A.W.C. trucks. Mr. ~1!att, 

the Foreman of the job, was asked these questions and gave these 

answers: (Mr. li'erguson) 11 Q.: If anybody wanted to go into 

Charters I 
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Charters Towr:Jrs, for. instance, what would happen? . Would,.you 

allocate a lorr~r? ll.: No, I WOllld not personally do so unless 

in the case of' a.n accident or anything like that, when I would 

send. a truck :Ln straight away. But on two nights of the week, 

WE'Jdnesdays and ~~hu:rsdays (sic.), there was allowance made under 

the amenities of' the C.CoC. for trucks to proceed to town or 

take in any member of the C .C .c. to the tovvnsh and to bring 

h:i.m out again. Q: ·~vho used to allocate tho.~se lorries? -

Personnel. A: The offlcer s w·ou1cl con1e to me an . .d ask could I 

take trudr.. ln tonight. Of course we had e:lght or nine or 

sometunos ten trltcl\s .:md there might be two or three allotted 

t;o go in. I C<Juld not instruct them to take them but I might 

say 'Yoi1 can take one, and you can ta.ke one, and you can 

one 1 • Q: 'l~he position was you allowed a tr~.ck to be used for 

that purpose? A; Yes, on Vled:nesday nights and SatUI•day nights. 

Q: 'wifaE: any payment made to these people for driving? ll.: Not 

by 011r authority. Q: Do you know how they were paid? A: I 

understand the only payment they got might be a few shillings 

throvm. in by the people who travelled on the true!{, for the 

benefit or the dl·iver. Q: You have no recollection yourself 

on that particular night of directing Parry to do anything for· 
His Honour 

you? A: No. /Q: TJ~ha.t day of the week did this accldent occur? 

A: On a Wednesday. M:X. F'ergusonl~: '"~{hen you were asked by a 

dr:l.1rer as to wl'l.ether he cou.ld take a truck you would say whether 

he could go or not? A: Yes." There are these further questions 

' 
and answers in Mr. VIa tt' s evi.dence. • As to the se A. W. C o trud;:s, 

they had a distinguishing mar.k, did they not, A .W .c o and a 

number? A: Yes. Q: Has the P.W.D. Queensland a distinguishing 

mark for lts trucks? .A: They have a. i~oG. on them indicating 

Queensland Government o Q; J~s far as the trucks which were used 

to take the pE1opl.e into Charters Towers were concerned, the vidts 

to Charters Tovvers had been going on for quite a considerable 

time? A: Yes. (~: They were part of the amenities provided 

on I 



on the job, like the canteen? A: Correct. Q: I take it before 

a truck could go into Charters Towers to the pictures they would 

have t;o get leave?.. J11 •• ml dr. . t d t "" ..l.1e :tver ~vas expec e · o get leave 

from the Per sOimel Officer. Q: Not from you? A: No. Q: It 

w·as not permitted that they should go and pie};: up an 1~.w.c. 

vehicle and dr:lve it away, was it? A: No. (~: They t:ad to have 

a veh:i.cle allotted to them? A: Yes. 11 Another set of questions 

and answers is important@: 11 Mr. F'erguson: On this particuJ.a r 

night (the night of the aecident) do you remember whether Mr. 

Parry asked ymJ whether he could take a vetd.cle? A: Yes. 1;J: He 

did ask you? Q: Yes, he did ask me., q: And y011 said re could? 

A: the other trucks were overloaded he could. ·:;;: A truck 

had allocated? il: Yes. Q: A truck had been allocated to 

take the people to the pictures? A: Yes. His Honour: Allocated 

by whom? A: By me, myself. Mr. J:i'erguson: Did r,.1Tr. Parry come 

up to you and ask you viTheth~;r he could take the veh:lde'? 1"!.: il.s 

they vfere overloaded, yes. Q: imd you said, 1Yes 1 • A: Yes. 

i~: By the way, was there any docu.ments that ht~.d to be signed by 

111ho used t:twse picture trucks before they were al1mved 

to use the truck? A: Not to my knowledge, i.t WdS in the 

Perso:nnel Officer 1s l1and.-s, tha.t j_s ·wvl1o tl1~J :had_ to rBport to. '~: 

To your knowledge nothing had to be signed? A: No. His .Honour: 

Report when, at the beginning of ihe jou:rney or the co.nclusion? 

A: The Persormel Officer was quartered on the camp. There were 

two really in our camp and. thE;~r had. to report to them if the::r were 

to tmm, and if they d'id not there was no coverage. (~: You 

do not lc:n.ow whether there was any document that had to be signed? 

A: No, I never had to do it personally. 11 Mr. '~~att IS answer . 
to another question on page 46 of the transcript malw s :t t clear 

tb.at the dl'iver of the truclr could take it with the authority of 

the Personnel Officer in order to drive people from the camp to 

the pictu.res and back. The evidence proves that on the night 

of the accident the plaintiff boarded the brtlck at the usual place 

for the departure of truclrs allocated for taking people to the 

pictures: I 



pictures: that the truch: had the sides up and was provided 

with some seating accommodation. The pa.ssengers tn the truck ··~H':lre 

a woman ancl two chi.ldren and a man, a.ll of whom sat in the driver 1 s 

cabin and the plainM.ff and other men who sat on the seats 

provided ln the open part of the truck. Parry was the dr1ver of 

the truck. This was the truck. which collided with the military 

truck in the cou:r se of thH journey to the pictu.re shov;r. The se 

facts do not establish that Parry was a bailee of the truck for 

the evening, the suggested bailor being either the Common~iealth 

All:i .. ed 1Norks Council or the ,State Public Works Department: nor 

that any passenger in the true!:~: was such bailee or tha.t Parry 

drove under the control or direct1on of any passen.ger. The facts 

cl.o not establlsh that any passenger l'ode with Parry's si on. 

On the contrary, the facts establish that the~ passenge:r.·s trave1Ja"1 

in the trucl" 11rJ.th the permissio n of a Personnel Officer. I 

think that the prop1er j_nf'erence from the facts is that Parry was 

authorised and permitted by the Personnt:-:1 Offlcer to leave the 

calttlp :Lu the tr1.1c;k and that, he was driving the truck on. the business 

of the Gonunonweal th. It was its j.nterest as a matter incidental 

to thE~ (3stablishment of the camp to provicie opportunities for the 

recreation and amuse1nent of the people l:tving :ln it and to assist 

them to obta.in transporta t:Lon to go to Charters Towers wb.ere 

opportu.nities existed for thetr recreation and amusement. I f:Lnd. 

that drove th~> A.W.C. truck on the occa :Ln qtie stJ.on on 

the business of the Aroli.ed iilorlm Council, and thr;,t the Personn.o1 

Officers of th.at ./m and authorj_sed him to drl-ve 

th.e trucl~:. on tha.t occ:as:Lon. 'rh.e journey wh:i.ch Parry vras 

when the acc.ident 1;~ra . .s uJ~td er t l1 e lr c .~,-1 to 

drive owed. to the i.ff. The Gommon1i'lea1 th is 

to the 

I tl:Jink that 

to thr:1 question c)f 

sum of ii:400. 'J:here will be 

With CO :st S • 

for 

wh.ole of the evidence relevant 

<:nva.rd thepla:Lnti.ff thl3 

for th~ plaintiff for £400 




