
IN THE HIGH COURT OF AUSTRALIA. 

v. 

t 

\, 

i ', REASONS FOR JUDGMENT. 

Delivered at______ ----""--~''"""""""""'-""""' 1 

on_J)__~---~-~ ~lo"Vl 
40358 A. H. PETTJrER, ACTING GovT. PRlNT. 

.· 



LATHAM C .;r.: 

KUENZLI V. WILTSHIRE 

12th DECE~ffiER, 1945. 

JUDGMENT. 

This is an appeal from a decree of the Gupreme Court of 

New South Wales in its EQuitable Jurisdiction whereby it was declared 

that the plaintiff and the defendant were in partnership in the 

business of manufacturing and selling certain electrical meter com-

ponents, that the partnership was dissolved on the 22nd February 1943 

and that on the winding up of the partnership business there was due 

from the defendant to the plaintiff a sum of £1035/10/4. An.order 

was made for the payment of this amount by the defendant to the plaintiff. 

The defendant pleaded a,counterclaim alleging an agreement 

of service between the plaintiff and the defendant, it being one of the 

terms of that agreement that the plaintiff should not compete with the 

defendant in the business in which they had been in some manner 

associated. By the counter clai@ the defendant sought an injunction 

and damages. 

His Honour Mr. Justice Roper he1d that the plaintiff haa 

established a partnership, that the parties had agreed to share profits 

equally but that the plaintiff had no right to share in the assets of 
agreement 

the partnership. There was oral evidence as to the alleged ~ and 

evidence of accounts which were exchanged between' the parties and 

accepted by them showing that the parties had agreed to be associated in 

the business upon the basis of sharing equally in the'profits. 

The dispute was.whether the agreement between the parties 

amounted to a partnership or to some other form of agreement. 

The Partnership Act provides in section 2 that the receipt 

by a person of a share of the profits of a businees is prima facie 

evidence that he is a partner in the business. There was that prima 

facie evidence in this case, but if there are other elements thaR 

that element the conclusion as to whether there is a partnership or 

not must be founded upon all the circumstances of th~ case. If the 

only circumstance which is proved is an agreement to share profits, then 

the conclusion is that there is a parthership, but other circumstances may 

prevent that conclusion from being drawn. In the ~resent case the 
'· 

evidence is very clear indeed that the defendant objected to entering 

into any partnership with the plaintiff. He gave evidence, and his 
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evidence is supported by the plaint.i:ff, that he ha•l had previous 

unfortu_nate exper:Lences of partnershi})S and that whatever he diti, al-­

though he desired. the skil1 and assistance of the plaintiff in his 

enterprise, he was not going to enter into a partnership. 

The plaintiff' is as clear on this matter ae the ·defendant. 

For example, the plaintiff Baid in reply to thiB question ''You ap;ree I 

un1ierstand that you cUd not want to be and were not ..•• a partner? No, 

that was agreed, we did not want a partnership. 11 '[he :plaintiff ob,jected 

to a service agreement and they went on under what ia rightly desdlribecl 

aB a loose arrangement. They endeavoured_ to adjust their relations uy:on 

the ba:=.is of there being no partnerahip. 'J'his fact is i.mportant but is 

not a conclusive element. IT an agr•eement entered ]nto by persons, makes 

then1 partners, that is to say if the relations between them are in 1Env 

d.o r1ot !hiish to 1Je 

But :Ln the 

those of partners, then a declaration that 

does not prevent that legal result from fall 

case we have not only the declaratj"on by both ies that they did hot 

desire to become partners b11.t also an absence of anyttl.ing mutua1 

agency of one for the other or of' acting crs princ of a f'irm. Pri.ma 

facie, the general rule :is as set out :in £lcccctJ.on 5 of the Ptlrtner::;hip 

Act - "Every partner is an agent of the :!'irm BJld his other £'01• 

the purpose o:f. the businesa of the 11 Section 19 howE;~:ver 

provides that 'tthe mutual J.•ights and duties of partnern, whether aE;certain-

ecl iSJgreement or defined by this Act, may be varied: the consent of 

all the partners, and such consent tn13J' be e.i ther expressed or inferred .from 

1.:t course of dealing.'' 

As a general rule there is an element of mutual agency,,a power 

and authority to act for the f.trm, and it has been declared 1 HawkrJ1e;l'' 

v. Outi'am (1692 3 011. 359 at 377) - 11 'the true test of whether a 

partnership was intended_ is this, whether thei'e was a joint burJines::;, or 

whether the parties were intend.ing to carr,y on the 1Yl:Jines::o as the 

of each othe:r". 

Upon all the evJ. de nee I arn of opi.ni on that there was no 

agr'eement for partnership in this case and that therefore the decree should 

be varied by striking out those parts of it w·hich declare that there was 

a partnership. 

The plaintiff however clab1ed. alternatively on an agreement 
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for sharing half rrofits. It is possible to support this findinr 

of en agreement wi tl1out the Element of h:i.p. An 

to show profits was held to be established by the learned 

and in my opinion there was ev:L<:3.enee t e the fi and there 

is no reason for dissenting from this find or the learned 

The remedy upon the: agreenent as alternative pl ar1ec1 L:: 

in effect the same as the remedy upon the agreement for r:<hip as 

prj_mari ly , namely of' half profits. 'I'hat inv.·,lves 

taking an account. In fact the IJartien agreed tn the manner which 

I shall state on the amou.nt of £10.35/10/Li as an amount due, but 

subject to con(li tions, as to Vl{hich therra .is a dis e between tlv:: 

The question which arises is whether the Suprerne Court in 

its Equ.i table <Turisdicti on had juri.sdic on to deal vvi th the elairn in 

view of' that fact. The J'laintLff cla.tmed.. dis<wlution of IJartnerehip. 

The Court had ;jltrisdieti Oil -to ·:letcrtnine that c.laim; it 'NaE h.eld 

there was a hi' and dissolution was decreed. 

I have nion tha t .ere waa no 

par and it follows that the Crnrrt could not ve relief as in a 

p :;millt, but the iff also claimed, in the alternative, 

that an accou.nt be t~:1.ken 1J .. nder the agreernent for to him for 

half share of profits. The ntiff that the aecotmts 

were intri.cate and voluminous and were such that ;e:ho1J:ld be 

dealt with in. the Court o:f ty. 'l'he Court has jurisdietion in 

equity to deal with a :::>uit Ln wh:leh such a claim in ma{le. 

The defendant denied the agPeement to pay half' the profitr,; 

as a11 by the ntiff and also denied that the account;:; were 

irrtricate and complicated. He alle i.n the ·defenee that an account 

!lad been taken between the ies and that the sum mentioned, 

£1035/10/h, had been accepted by both :rmrtteS;J. T'he defendant pleaded. 

he was a11d willing to pay that Gtirn Bub ject hmvever to the 

ma.tters referred to i.n the counterelai.n:.. In the counterelaim the 

defendant f.il an agreement c;,f cJervi.ce an'1 cla:Lmed an injuncti.on 

agaim;t breach of that and. s. rrhe G Olm.ter clai WaS 

diEnni s sed. The result was that the aecount which the defendant 

claimed or admitted hacl been taken betv1een the parties, and which was 

held by the 1earne(l Judge to have been taktnl, in fact w.as sat d. by 

the defendant to be pleaded tn rela':.ion to one agreement(that alleged 
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in the eounterclaim) whereas it was held by the that 1t was 

taken in relation to another agreement, whi eh was not an a,e:reement 

for ser~ice. 

In the answers to interrogatories the defendant swore 

that he was not read.,y and willing to ])a,_y this amount to the plaintiff' 

and had never off'ered to pay it to l1_im. 

In these circu.mstances the poE,ition, in my bpini.on, was 

that the Court had jnr1s(1ict1on to try the iBI3 118S betvveen the r1arties. 

Accordingly in my on the suit was maintaina.ble as a partnerBhip 

suit or as a suit for an account unlesf' it was shown that the 

account was settled. Mr. Weston claimed that it was settled on 

•he basis of the agreement all by the def'endant 1n the counterclaim. 

'l'hat I'J.greement was found. not to haYt: been rnad.e. Mr. contend.ed 

that upon any view that settlement had been ated by' the 

defendant so that his client was entitled to obtain an orc1er for an 

account. 

In my opinion the latter view is corr-ect. The plaintif'f 

was pr•epared to accept £1035, the defendant wa.:s h.eld by the learned 

Judge to have agl~eed to that amount as correct and it appears that 

he did so, even upon the contention put for the appell.ant, upon a 

basis which was consistent with the agreemerrt alleged by the plaintiff. 

In my opinion the strlct position is that the plaint:Lf'.f 

is entitled now to an order for an account unless he ::leelares that he 

does not desire nuch an order' and :Ls content to accept £1035· 

In my opini.on the appea1 shoulc1 be diami.ssed but the 

order should be varied by stri.k.ing out the deelarations relat to 

the partnei'Bhip and 11i. ssoluti on thereof'. 

obtaining special leave to r~neal the 

Further, as a cond.i.t:Lon of' 

1.1 trte ~:;um rnenti ~med 

£1035, into this Court. 

res.pondent. 

'I'ho.t amount shou.ld. be paid out to the 

It has been argued Mr. ·weston that if the; Court 

disagrees with the decision of' His Honour Mr. Justice Roper j_n relation 

to the existence of a partnership agreement he should obtain his 

costs of the appeal, or at least should not pay them. In my opinion 

there is no reason for depriving the respendent o:r costs. The 

question as to whether the agreement amounted to a partnership 
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agreement or was an agreement f'or payment of' half' prof'its, being 

-neither a partnership agreement nor a service agreement, was the 

substantial matter of discussion. All the evidence given was relevant 

in relation to each contention,. and I can see rio ground for depriving 

the respondent of costs. 

Accordingly, in my opinion the appeal should be dismissed, 

the order varied in the manner stated, the respondent should have 

costs of' the appeal and the amount should be paid out of Court. 

What do you say !?;.S to the accmmt, Mr. Stuckey? Do you 

ask for an order fqr an account? 

MR. STUCKEY: We are prepared to accept the amount Your Honour has 

mentioned and I ask that the order you suggest should be made in those 

circumstances. 

LATHAM C.J.: The view of the Court Mr. Weston, is that strictly 

Mr. Stuckey is entitled to an order for an account, unless you are 

prepared to agree that the sum mentioned is the correct amount. It 

would appear that there is no real object in having an account. 

MR. WESTON: I should think not. 

MR. STUCKEY: I was going to suggest that the formal order would be that 

the decree be varied by stri~ing out the first three declarations 

which appear at p.458 line 22. 

LATHAM C.J.: Strike out the declaration. that the plaintif'f and 

def'endant were in :rartnership, the d.eclarati on that the partnership 

was dissolved and the declar.aJ;i on that on the winding up of the 

partnership a certain amount is due, but, subject to what we will 

hear in a moment from Mr. Weston, allow the riext arden. for payment 

or the moneys to stand. 

MR. STUCKEY: And substitute a declaration in the terms of prayer 6 or 

;he amended statement of claim on p. 4- that alternatively it may be 

declared the plaintiff was entitled to one-hal~ share of the profits 

made in the saia. business U1) to the 6th February 1943· 

LATHAM C.J.: Yes~. I think that is right. 
I 

MR. W&~TON: I do not whsh to ~aste time. Perhaps Your Hohour will 

allow me to in.timate "Yes" or "No" to this matter when the Court 

resumes this arternoon. 

LATHAM C.J.: Very well, there appears to be no: substantial reason 
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fofi having the account. 

STARKE J: fJ o far as I am concerned I do not think the Court should 

Order an .. Y account because I think the parties led Mr. ,Justice B;o1)er 

to understand that the amount of £1035 was the arnount (lue. 

MR. LEAVI!:R.: Mr. Kuenzlt has exvressed a wish not to proceed on 

any enqniry on account::, but '"i.ll acce1:1t the f:LF:u.re o1" £1035. 

LATHAiii C.,J.: That being so, the order of His Honour ]\;r. J-uBtice 

Roper will be varied lJy striking out the tl1ree declarations with 

respect to the partnership and allowing the order to starui for 

to the platntiff of £1035, an or•cler will be made for payment out 

of that money and that payment will be in satisfaction of the 

liability declared. 


