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IN THE HIGH COURT OF AUSTRALIA. I 

-----------------------------------~~--~--------------------·-------------------

v. 

f 

- REASONS FOR JUDGMENT. 

. ------ ~---------- -- : .... -.. . l~~t,i.,:~~_;;; ;:,,~"'"'-'~"C0<.~-'-"'~'·"--C~•,;,..;l.;/<.c~_,, ____ , __ ,=•••--



!:be a,ppea1 1,1 4bld1MII 11M orrde:r ot tbl: Pall coun ls 

' etft~J,Il:nd tiMN 11 uo uta~: 81 ta tile ooata ot the appeal 

to tb11 C'oul't. 
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) ..... _. · WZW.I.it· 

ft1a le • appeal tna a jad.-t ot tile .. ,... ~ 

or ~aeruaa Sa a Uftl• ,. .. ,._ 11t a ,.. ...... aplaM • 111,.. 
' ' 

Tile petlttci •• INIMI QOD. tlut ....... ot tn..U.. 

.... 8(2) ot ... aus.-ta1 ea.- .... 1919 PIWl4M 
... p0'8DI ot ., .... la ..... ot ....... 4.S.o11.S sa 
~· te w. Jeu& ad ..,..... tlaat Ida wlte baa, w!tlloat 

faiJI .... or .,...., left tala ..t:S. ... 1J' 4...n.t 4u1J1c -.., 

,.... ........... -· '., ............ lt ........ eoata1M 
.... ,....... .......... , ........ ....,. ......... tM .... ... 

.. .,.,_, .. wtll ., * ...,... . ..,.. to u. ..nSqe, aa4 wl .... 

~ ...... , ~ w1lf81 • aa-•t4ftable nft~Nl to pmrl.t 

..nw ~ . .-u • u.wt .. ..-~to ••..nt•·" 
1M.,_.,_.-..._. ~~ 1a Ill' .,us-. te tltat ...a-.. 
Ia •. wUftll • ---~ nfUal to ~' -ataltakreouae• 
--. 4eaJU• 1d.tlidll "- ••aS• .r -. ...U• ~. ta 

: ~- ...... ~ ot 41...-, ... , .......... .n ~ r.· 
..... ,..., .... ,_" ... .,. tben _, - " ...._, __ ·wll1Ul -

. ' 
·~--lft&llt. ~ \o ,..,..., Mfttal 111 ........ ,,. .,., 

. , a u a .-u. ot ,.., ......,_.a N~Mat to pen.tt 

................. 1a ~ ... _ .• ,UUoulU' paned. tt 

''sa •laaua .. , l'McMA' npau ................ , .. ,.loll 
at .. , ~ .... alwap .n Rtll ~~ tllat waa14 W a plaiD 

... te 1ddeJl tl:f.eM ~1- Wota14 ~- tt it Wft ... Qat 
~ ' 

• nfua1 to ,...., .......... -· ,of -- • oJiuoaftelt .. to 
s.u.a,-. a ,._..., ad tSaa1 ·s.ateats.• 1d.tll ... ,.. •• te t1ae 

,.._., .,.. ft'We•••· •cdllt ·118111• • ...rn.otea to •••tsa 
*' * •..u• .....,.u., -.2 .. *' .tutvde ... -...... 
'!bat attitude .S.allt lte ........ " tM .nfwat., .,.. • ....aiDa 

~ ,'. 

M'111We8UH, •" \lle ntau'apoue at&tSMI·tlsat.iate~M .. 

.,... 4 ........ lt ......... ~ lA ........... all u.·~ ...... 
-~ .. " - ._._., 

I 



wbe'tbeJ> a J"etwula.l ta"ef 'li!d.l llllt'tll'l'• !klra it 11 to'IU'MI tba' 

t~e~re ••r• npeahd: nque1t1 fl'oa ~~ay· t,o, IJ.eaabal" 19361 aDd 

poa1lbl1 tiRKpat, t9J?1 al·t:~h. a,a to tkat tba fln4lna la not 

1a., opla1oa pel'teetl:F el~&tl t,bat tl.riaale' raq,11811Jta tor' l:a.tenoaraa 

were alwqs refl:la .• a aad t:hat on ee oeou:t.on. · reta1a.1 •• 

aeooapllallid bJ' a 1tatemet tbat th• w1te 414 not w1ah to have 

anytld:q to 6o wlt.h he:r muaball4. IJ:bera 11 no eride:nee tlrm.at tbll 

attl.tude ••• ever alaallled. !h1re 1a e?U,eDM (W:b.la:b wu 

llll.e,cepted) t.hat 1nterowrse <ltd' not: tab plaee a:fter about l'ilcy'· 1936,. 

!'be prop•r 1nte!'VMe fn• tb111'a taet.a, 1ft ..., opl:D!on, Ia t.h!l,t 
·' 

wb:1cb :r re1a.r'd the J\tU Cw:rt •• bav111g dnwa, :aa•:l.y tb~:t tba 

nlpoad•' eODtlBaed 1n au attlt"Uda: ot w11tal :ret'wlal t:r'OII ·1111 
1936 to ti.ba date or t,be ~lf!tit1oa. Upaa thif view it, u anneeeaa&.'rJ 

.. . 

·to e·na:l:4el' ·tba ether Ql!l.lll'lllltlcm. al•••• ••l:r wbetlulr a per:toi 

et desert!on under a·ae,. 1 m1t he· • per!.od~ t.Mdia~tal:r JI''OOI,I'llDC 
' 

tbe pr·:;,aetatica ot the pet:ttla .• 

!M ·OI'du ot' tlUJ ft~ll Cou:rt ta that tlw su1t be seat 

'baek t•O R!l 1080~~1' t••· ]MI'D.iJd. tria.l 3\IG.IIJ fori' pi'GIIOUiliMMilt of 

4een·e nla:t., It beiq qr op.ln,:lon \bat the, .appnl sbmdd bEW, ....... 
d11:11daaed1 1 ·~trta Ol'de:l' whb:dl I' wuld ate woal.d be• u cr!J,ar 

t:t,l:llllisU, tbl appeal, a:rrs:rmlll1 ·tlMI 3adcli'IMPJt. of tho Jnall court, 

and . mm•ktnu DO· OJd,el' 11 ta tbe ··eG:~rla o:f ttd.l appeal,., 

~ ' I I I I u I 
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I feel ao_..1i uneaq &'boat the oenolu ion or \he coun 
tn t.hla oaae.. All I na4 the J1114p8D\ of tao Ohtet Jutice of 

the 811.PI" .. Ooun of Tua.aia.X '\'bJ.Dk. tllat lUs HoDo~ · 414 not 

aea.n 'Co 4n1r fo~U the iatOOJitiJe whtoh Kr .TuaUoe Ola* Jaa4 

not cpns.aly dat.et. J'unhe•,J.D 1ookiq at the to~ 4tfter 

I am 1"&\hel" at.zuk 'b.1 the tan tha\ the lll1Uual. aal I '-sJ.ae 
P'UZ'Poaeleaa croU'SII ta kken of nt"entJas t.be -.tte~: baak to . . 
tho P2:iDai'J lUcie• for. ~I"OJ'lO'II'IMI_.t of the 4ooreo aiat. 

tthc, thew is ~e flill'ther f'u1i that the ol'de 11'8.8 ueaW u 

1nterloeU\ft7• !hat :possi'bq 11i Jl8f' 1M in form upon a..,. Tlew. 

Jut tt would oal.7 be ""e:wloou\oJ7 in au.s"btaaoe .if u. lv.t4 be-._ 

1nteDle4 t.e nml~ ~ qaeatlOD t•~ :KJ: Zuatlee Clark'• 

1"8•o0Jl844..,.1oa. 

:Jor Jq8tl1t I .-.,ul4 not 1M JR.PaR4 to U:aw u iD.tor,_.e aa 

to ... t waa the 11114era~iDa ot the pu.-Uea 1n the .lntenelliBa ' 

yean 1d. tb.oat •••inc ••· It a.ppean \o • ._, t:bJ.s Tor, 

Ufti.ul t po't1.ai011 .......... ,, .uept ill n.n oaau 11 be al.mintati:J"*l 

'b.Y .... pnaumpUODII aul that to "".-tlaJa llh~l' then ._.r u 

i.mplte& ntua1 or aa impliei OtlllU11118Me or •in'M-.-e eta 
• 

'ntual. .-e -.,pnaae4,i1i is aeo•-*7 to •••-- pe.J,"tiaa aracl 

t'on aGM ea\t.te of llhat.-. beu •tual. un4eratan41ng of 

the.aitaUoa • 
• 

XB azr rela. Ucm. er altaa.Uoa h-twee ib.e MXoa a 

PJ'UUJIIP\iOJl ot the •aUnaa.Dt~e ef CD nduot ia part1oul arl.T unr~ 

a4. art1f1ol.al.,aa olla.,.aUa ldUoh ia •• Uas appl.1-...b1e to a 

'II'OJIBJ'l tlur.a to a maa aa4 pezlllap 4-.4a apulal o~ai&uatlon 

in tb.e -..a of a w..a at _. ~f 1.11:• of tho :1'88POII4u.t 

at .the or1'\1eal <.,.perioi• 

. I a:m ••tct with '\he .1uAsr»• of tho Chief Jut1oe of ; 

luman1a UfOJl the 1ntei'P2'81i&Uou t;i 111l1oJt. I pla.c~t,wt I wo4· 
ameDd the o2'der of be ·J'ull Coun as c.tnnrn up by stl'ild.na out .I . ' 
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X_.. .... , U. a,_lllbcN14 M diald.uMr ..S 

I apw dtb tile 0/1'4e:r ,...,.... -tile Gblet .na.Uoe. , 
tbl Aet1 lt • ._ to •• .ret .. -. UQ' pertocl ot 

.. , 

tltn• J•ara, UJd ta ~ ••• the •t•I'Sal ,.. ... an tile_ t-.. 
rean tn. ._ 19)6. !Jae .-uoa ~ ~n 1a a .Utal w, 
ill ett&e __..,a _.JuUtsa'ble NtWal to pel'ld.t arttat' 

~ ....... the ••• ..., peiUtl s.a, I Wak, 1D. ... 

.... a .-au. ot tut • 

..... , lt ...... -· the oa1J :reue&$ 

sat ...... rr... ... ft'14- wblob ... .....,. ...., .. , ... 

puUeal.UlJ' .. ~ U.t ............. ~ 

............. la'f'V1ablJ J'e.faHct c ..... 1t the pel'lod Sa 

eoatJ.ae4 to -tile ,eu_ t9361 u tM Cld.et zuu..e bu aa141 aaJ 4ou 
lld lDctlude, aa I WDk ·u. .leUMd Vlal .,_.,. ta,eaded, U. 

_ pu1.ol •P ·to ,.....,. 19.)8) la tbat the wlfe - t.a tU. ..Uta~._ 
\ • attlt'tl4e ot .nfUal.,.... be 1daole period 8114 tlaat U. 

---.l.ll.tealed be •bud to Ulldent:ud tlaat bel' ntUal _. DOt 

'-POfti'J b1at woa14 eODU... 


