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v. 

II.I\N APPLE & PE,AR ;:.:ARK:E;TTNG BO,i\HD 
J COM11.[0NW~-::ALTH OF .r\US.::b:,· Lll. __ _ 

JUDG1i!ENT • 



JUD CrMEN'r • 

v. 

I.JiE AUSTRALIAN APPLE & PKI\.R MARKETING BOARD 
& THE COMliJIONW~ALTI::roF" AUSTRALI.t1 

McTIEHNAN J. 

The plaintiff is the survivor of two partners who carried 

on a business of growing and selling apples and pears. They had 

orchards at Doncaster and Croydon, which are in the metropolitan 

d.istl'ict of Victoria. The;y• carried on this business under the firm 

name of Lawford and Zerbe. 

The action was begun by both partners, and it is founded upon 

reg. 1 2 of the National Security (Apple and Pear Acquisition) 

Regulations. The action was for compensation for apples and pears 

which the Commonwealth acquired from the partnership in 1940, 

1941 and 1942. The acquisition was made under reg. 12 by means of 

three separate orders dated 27th February 1940, 24th December 1940 
66 C.L.R., '77, 

and 19th December 1941 • Tonking_:s casefdecided tha-c reg. 12 gives 

a claim for compensation to any gro·wer whose apples and pears are 

acquired from him by an order made under this regulation, and that 

the claim may be enforced by an action in any courtc 

Lawford died in Nfay 1944 and Zerbe then became entitled by 

law to the assets of the partnership. The proceedings were amended 

by consent by leaving out the name of Lawford as a plaintiff. 

Zerbe, the sole plaintiff, sues on his mm behalf and of those 

beneficially entitled to Lawford's interest in the assets of the 

partnership. 
is 

The claim made in the action/in terms li.mi ted to the 

number of bushel cases of a.pples and pears delivered by Lawford 

and Zerbe to the Board and afterwards packed out of store to the 

market. The particulars of the varieties and grades of these apples 

and pears and the number of cases of each variety and grade are 

in the first and second columns of pp. 1 - 4 of Ex. non. The 

exhibit contains the details of the plaintiff's claim. The 
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of the 1 ~40 , 
valuation put forward in this exhibit of the apples and pearsyarvesc 

detailed in those colunms ...,_, __ ..,.. __ .::;-;...,,;,-.,._.:.._ ... _.:..· is less than the 

advances appertaining to that harvest paid by the Board to I,awford 

and Zerbe. The claim in respect of those apples and pears is 

left out of the amended statement of claim. 

The plaintiff now claims compensation equal to fair 

market value or compensation upon just terms, less advances for 
of those 

the two subsequent acquisitions, taken severally. Ineach/cases 

the valuation put forward in Ex. 11 011 exceeds the advances, 

Defences of payment and set off based upon the advances paid in 

respect of each of the three years are raised by the amended 

defence. These defences put in issue the amount of compe:ns ation 

payable in respect of the three acquisitions. There is no 

dispute about the quantities or varieties of apples and pears 

acquired from Lawford and Zerbe. The particulars of each 

acquisition are in Ex. 10. Further, the parties agree that the 

particulars in the first and second columsn of pp. 1 - 4 of Exo 

11 011 are accurate. These are the particulars of the apples and 

pears packed -out by the Board from Lawford and Zerbe's deliveries. 

The claim in respect of two cases of five crown apples mentioned 

at p. 1 of Ex. 11 011 is not pressed. 

The plaintiff adduced evidence for the purpose of proving 

the prices at which he claims that Lawford and Zerbe would have 

sold the apples and pears in respect of which compensation is 

claimed on the wholesale market if there had been no acquisition. 

The plaintiff claims that these supposed prices, reduced to a 

net amount, would establish the value, as at acquisition, of the 

apples and pears in question, to Lawford and Zerbe. Acquisition 

was upon harvesting. 

An objection was made on behalf of the defendants to 

this evidence. The argument in support of the objection was, as 

I understand it, that under theconditions to which the objects 

of the Regulations were expressly directed, it would not be 

possible to find the market value of any apples and pears at the 

time I 
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time of ucquisi tion for the purpose of the Regulations: accorc1ing 

to this argument, the ;,,ea.sure of compensation is a due proportion 

of the net rroceeds of the apples and pears sold by the Board, 

regard being had in calculating the proportion to the varieties 

and grades, as well as the r1roportion of the claimant's apples ol' 

pears, as the case may be, to the tota.l quantity acquj_red. 

The a1ternative argument, as I 1mderstand it, was 

that if market value, as at acquisition, is the measure of compen­

sation, the adoption of ary criterjon of value other than a due 

proportion calculated in the above-mentj_oned manner W01J.ld be 

contrary to the principle of the Regulations. 

Th<'C!Se arguments are inconsistent with the doctrine 

in Tanking's Case 'supl'a), according to which the measure of 

compensation to be applied in an action under Rug. 12 is the value 

at acquisition of the acquired apples or pears to the claimant 

for compensation. 

In my opinion the compensation payable to a claimant 

ma.y be dete:eminec1 in an <::l .. ction under reg. 12 upon any admissible 

evidence relevant to the issue of value·as at acquisitton. A 

proportion of the net proceeds of appl,as or pears sold by the 

Board, if fair1y calculated, may be evidence of the value of .the 

c1atmant 1 s apples or pears as at acquisition: but j_t is not the 

only evidence which cou1d be 1•e1evant to th<Slt issue. In my 

opinion the objection to tb.e evidence should not be upheld upon 

either of the above arguments. 

The apples for which compensation is cl.aim.ed are 

divided into seven varietj_es - Delicious, Democrat, Gram1jl Smith, 

Stewart, Jonathan, !lome Beauty and Statesman: the pears were 

made up of four varieties - Beurre Bose, Packharn, Josephine an.d 

~~~inter Nelis. There are four grad.es of each variety - domestic, 

good, fancy and extra fancy. There al"e no apples Ol" pears of th.e 

domestic grade in the claims made by Ex. 11 0 11 in r·espect of 1941 

and 1942. The seve:ral va:rieties and grades have different values. 

There are many va.rieties of' apples and pears in addition to those 

that have been mentioned. 

The I 



4. 

The seven varieties of apples and the four varieties 

of pears acquired from Lawford and Zerbe, except Beur"re Bose pears, 

were all suitable tor l'ceeping in cold storage f'or sale late in the 

year. It is established that Lawford and Zer'be could, at the time 

of acqu:Lsition of each of the three harvests, have reasonably 

expected that the management of I,awford Fruit Exchange Pty. Ltd. 

'Would have made sufficient; space available to them in the Company's 

cool stores for all the apples and pears which the firm decided to 

store, anci that the firm could have controlled the clearance of these 

stocks from the Company's stores. 

The keeping quality of the fruit and Lawford and Zerbe's 

ability to talG·J advantage of it were important elements in the value 

of the apples and pears acquired from them at the time of harvesting. 

Another element to which it might be supposed importance attached 

vwuld appear to have been the proxim.i ty of th(:3 Melbourne m;;.uket: 

but E::L 11 011 , which contains the plaintiff 1 s vallla tion, doEJS not turn 

this element to much advantage. The explanation lies in the fact 

that, as will afterwards appear, in J,1ielbourne the plaintiff's fruit 

was not sold under a brand relied upon as giving it a reputation 

elsewhere. 

The plaintiff asks the court to determine compensation 

on the assumption that if there had been no acquisition the firm 

would l:Jave realised the potential value which the apples and pears 

had at the time of harvesting as apples and pears that could be kept 

for sale in the late months of the year. According to Ex. uon, 
compensatton is claimed upon the assumption that the apples, which 

it describes, would have been sold from August dovm to the end of 

the year, and the pears, mainly from July to the end of the year. 

The evidence pr'oves that by August the harvest has been 

consumed or has perished, except the stocks in cold storage and 

shed stored apples. There would be but little of' the latter left 

after the end of August. The greatest quantities of shed stored 

apples were in 'Tasmania. Pears are not shed stored. By July the 

quantities of pears for sale are limited to the clearances from cool 

storage. The demand for pears is strongest in thf; "Warm weathero 

The I 



'.rhe intake into the cool stores does not go on strongly, 

if at all, after 30th Jm1e. Before that date the apples and 

pears for sale on the market consist of all the non-keeping 

varieties and the keeplng varieties which are not heJ.d for sale 

after that date. After that date, apart from shed stored apples, 

the apples and pears for sale on the market are limited to the cool 

store stoclm; in normal times the prices ln each month would be 

inflv.enced by the rate of clearance of these stocks. 

In the present case it is not known and j_t cannot be 

discovered at what price, time or place the Board sold any portion 

of the apples and pears which Lawford and Zerbe delivered to the 

Board. In this respect the facts of the case are different from 

the facts in Tonldng t s case; the ev:ldence ln that case traced the 

clalmant 1s apples from the orchard to the point of sale by the 

Board's agent .. 

In 1940, 1941 and 1942 the Board sold apples and pears 

grown in Victoria, which were of the same va.rleties as the app1es 

and pears acquired from Lawford and Zerbe, in Melbourne and in 

n:arkets ln New South Wales and in Queensland. Ex. HE 11 contains the 

average monthly prices :Ln Melbourne, and Ex. 11 P11 the averq.ge monthly 
in New South Wales and Queensland. The average monthly prices 

prices/ o:' any of these varieties varled substantially. If' the 

Board's prices are adopted as the basis of valuation, these 

variations raise a question as to the mode of ascertainlng the price 

to be applied. Is it to be an average price, and, if so, is the 

average t;o cmrer both month and place of sale? 

Ex. 11 011 embodies a marketing plan which the late 1\tir. Lawford 

is said to have settled shortly before his death in 1944. It ls 

said that in this programme 1V1r. Lawford indicated the months and 

places in which he would have sold the apples and pears the subject 

of the present claim if there had been no acquisition in 1940, 1941 and 

1942. It is said also that j_n settling this programme Mr. Lawford 

took into consideration the war-time conditlons, acquisition and 

control excepted, which affected the marketing of apples and pears in 

those years • Mr. IJaw:ford was experienced ln the marketing of app1es 

and I 
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and pears. However, it is not said that he expressed an opinion as ., 

to the prices at which the firm 1 s fruit wouJd have be Em sold :in the 

months and places which he indicated. The details of this marketing 

plan are set out in the third, fourth and fifth columns of pp. 1 - 4 

of ExhLbit 11 011 • The prices per case set out in these pages are 

average monthly prices. 'rhey are the average of the actual prices, 

' ex.act or appr·oximate, at which the Board sold apples and pears- of 

the respective varieties and grades set out in the Exhibit, at the 

times a.nd p1aces which :Mr. Lawford is said to have indicated in the 

abovementioned marketing plan. The list of prtces was compiled from 

the Board's account sales of Victorian apples and pears. There is no 

dispute about the accuracy of the figures in Ex. 11 011 representing such 

average prices. I think that it would explain the scheme of the 

E,xhibit if I were to say that the line on p. 1 beginning with the 

words 1rFancy and Good 11 means that the plaintiff al1eges, first, that 

Mr. Lawi'ord Senr. expressed the opinion that if there had been no 

acquisi-tion his firm would have sold 17 cases of 11Fancy and Good11 

Delicio-us apples in September 1940 at Sydney; and secondly, that the 

plainti :ff, guided b;)t the Board r s price, alleges that if the supposed 

sale had taken place,· the price would have been at least 4/1 Od. per case; 

and thi:rdly, tba t the minirrrum wholesale value of these 17 cases was 

£4:2:2. The Exhibit also sets out the expenses which Lawford and Zerbe 

would have incurred if the supposed sales in the months and p1aces that 

Ili.tr. Law:ford is said to have indicated had actually taken place. There 

·is no d:ispute about the figures which are put in the exhtbit to 

represent these supposed expenses. 

'lhe plaintiff claims also that, if there had been no 

acquisition, and Lawford and Zerbe had sold :l.n the months and places 

which M:r. Lawford is said to have indicated, the prices would have 

been better by 251b than the Board 1 s prices mentioned in the Exhibit o 

'lhe plaintiff claims that the value of the apples and pears 

the subject of the action to Lawford and Zerbe at the time of harvesting 

was the net amount produced by deducting the supposed expenses from 

the alleged total value calculated upon the basis of a price, which 

is I 



is the Board's price increased by 251f. The Bxhibi t shows the value 

of the total number of cases of the respective varieties 

calculated upon that basis, the advances paid in respect of each 

year's acquisition, and the difference in each year between the 

advances and the alleged total net value of the apples and pears in 

' respect of which the p]_aintiff claims that compensation became 

payable. 

Three grounds are put forward for adding 25% to the Board's 

prices which the plaintii'f adopts for the purpose of Ex •11 011 o 

First, the plaintiff says, as is the fact, that the 

prices in Ex.uon are average prices. Hence they are compounded 

of the prices at which the Board sold Victorian apples and pears 

of the respective varieties grOiiVu by Lawford and Zerbe, but of all 

conditions, whether good, bad or indifferent. There is some 

general evidence that the apples and pears grown by Lawford and 

Zerbe had a good reputation for quality and adherence to the 

standards for determinj_ng grade. That no doubt was the reputation 

of the apples and pears of mny other Victorian growers. In order 

to add anything to the Board's prices because they are average 

prices, it w~:mld be necessary to find that the fruit which Ex. 110 11 

assumes that Lawford and Zerbe would have sold ,was superior in 

quality to other Victorian fruit of the same varieties and grades. 

If that were the position, the amo1.ll1t at which to assess the 

superiority could not be other than a matter of conjeciure. 

Secondly, the plaintiff says that if there had been no 

acquisition Lawford and Zerbe's apples and pears would have been 

sold under a particular brand, u-x, which was used in connection 

with f:ruit sold out of the stores of the Lawford Fruit Exchange 

Pty. Ltd. This was a packing house through which the apples and 

pears grown by Lawford and Zerbe and other growers went to the 

market before the period of Board control. I<'or reasons depending 

upon difficulties arising from the war-time economy, which existed 

during control, the Boar·d dj_d not use the individual brands of the 

Victorian packing houses, but used a new brand, VAC, on all cases 

of' apples and pears pacl{.ed 1.ll1der the Board 1 s control in Victoria c. 

It I 
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It is claimed by the plaintiff upon the evidence of a number of 

agents tha.t the presentation of fruit to the market under a brand w 

a good reputation enhances prices substantially. Prior to control, 

LFX was not used upon the Melbourne market or in connection with 

direct sales interstate. It was put on cases consigned for sale in 

other States and on cases shipped overseas. The evidence satisfies 

me that under the Board the inspection, grading and packing of apples 

and vwas done by experienced persons and in a proper manner. 

re can ].)e no doubt that fruit presented to the market under the 

VAC brand had ali the selling points of fruit presented u:nder the 

Ll''Jt brand. 'I' his claim to increase the Board 1 s prices because they 

replaced LF'X by VAG raises this question - Wb.a:t difference would 

there have been in prices which apples anci pears grown by Lawford 

and Zerbe would have brought in 1940, 1941 and 1942, if, on the 

one hand, it ls a.ssumed that tb.ey were presented to the ma1·ket 

under LFX and, on the other hand, it is assumed that they vvere 

presented under VAC? Upon the evidence, ther·e ·would be a difference 

in favour of the former brand, but only while the individual buyer's 

confidence tn the latter brand was being established, and I find 

upon the evidence trmt relatively few transaction.s would be needed 

to establish it. The percentage which it would be proper to add to 

the Board 1 s prices to represent that difference could not be fi;<::ed 

otherwise tb.an by a mere guess. At first, it was the plaintiff 1 s 

case that it would be necessary to add a prem .. ium of 25~b solely on 

account of the non-user of the I,FX brand. 

A submission is also made that, because of the loss of the 

as::,ociation of the name of Lawford and Zerbe with the produce of their 

orchards in the markets wrere their fruit had not been rnarketed under 

the LEX brand, the prices obtained by the Board should be written 

up in order to be made a fair basis of compensation. 

Thirdly, the plaintiff says that for the period down to 

€+bout 30th June in each of the three years the Boar·d released to 

the markets less, sud after that date more, apples ancl pears than 

would I 
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wou1d have come on to the markets if the trade had enjoyed freedom 

from control; the result, the plaintiff says, was that the Board 

artificially flattened the general pr:ice level in the latter 

half of each year, whereas during that part of the season it 

would, under free enterprise, have had an upward trend. I think 

that this ground is not consistent with the first or second 

grounds advanced for adding to the Board 1 s prices in Ex. 11 01• to 

reach the value of the respective lots of apples and pears to 

which the Exhibit applies those prices. In the first and second 

grounds those prices are l'egarded as evidence of a basic value 

to which it is contended that a ma.rgin should be added, in the 

case of the first ground, for superior quality, and, 1n the 

case of the second ground, for the marketing advantages 

possessed by the LFX brand: but in the t.hird ground the 

prices appear to be regarded as unsatisfactory and inadequate 

because they are the result of an artificial interference made 

b;y~ the Board, to the disadvantage of growers, with the run of 

the season: in such circumstances the Board's prices would be 

false evidence of value and I think tha~ it would be impossible 
" ~ 

to argue from them to the true valu.e under a supposed state of 

affairs in which there was free marketing. 

In 1940, 1941 and 1942 there were war-time restl:'iotions 

on the shipment of apples a.nd pears from Austniia. The 

restrictions are explained by Ex. 57. 'rhe official statistics 

of apple and pear production and export during the six years 

before the war are set out in Ex. 9. They show that the average 

annual production of apples was about 10,ooo,ooo bushel cases, 

and of pears 1~- million bushel cases, and the annual export 

approached to half of the apple crop and :one-third of the pec:tr 

crop. The norn:u;tl demand of the Australian people in the pre-war 

years had been ;fully met by the unexported apples and pearso 

The results which the war-time shipping restrictions had 

on supply and demand in Australia are shown by Ex. 6. This 

contains the estimates of each State ts harvest made by the Boal"d 

for the purpose of acquisition. In 1940 the numbers of bushel 

cases / 
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cases of apples and al'S exported were 1 ,819,158 and 133,566 

respectively. The surpluses of apples and pears which remained 

in Australia over the qu.antities which could be consumed or used 

were 2,362, 562 bushel cases and 224,719 bushel cases respectively. 

In 1940 the acquisition did not operate until 1st 1,Iarch 1940. 

In 1941 the exports were 138,201 bushel. cases of apples and 

7,481 of pears. The surpluses which rema.ined in Australia 

were 6,8o8,648 bushels of apples and 938,.507 bushel cases of 

pears. In 1941 and 1942 the acquisition orders caught the whole 

harvests: in 1941 there v:rere record harvests. In 1942 Japan 

had entered the TNar and the Eastern markets were cut off. 

There was no shipment of apples or pears from Australia in 1942. 

The surpluses of a.pples and p(:lars which remained in Australia 

in that year over the quanttties that could be consumed or used 

were 3,474,161 bushel cases of apples and 209,703 bushel cases 

of pears. 

Ex. 6 shows the sales of fresh fruit on the Australian 

markets and the gl'owth in the quantities whieh were processed: 

the Board developed the processing of apples and pears in 

order to increase consumption. 

The disorganization of the Australian m rkets was 

inevitable when the war-time restrictions on the shipment of 

apples and pears overseas began. Under the Regulations the 

Board had the selling monopoly of the apples and pears which 

were acquired by the Commonwealth. It mininlised the disorganiza-

tion of the market caused by the retention in Australia of the sur-
times would have been exported, 

pl"qses wliich in.::n'Ol"ma.Vby limiting the quant.ities of apples and 

pears whlch might be sold or offered for sale in .~~ustralia to 

the quantities which the growers were asked to deliver. The 

supply of apples offered to the rik'l.rkets and the selling were 

planned and controlled by experienced executives employed by 

the Board. The Board kept large quantities of the apples and 

pears harvested off the markets by limiting tb.e quantities whi.ch 

it called upon the growers to deliver, and it limited the 

quantities of these deliveries which would become available for 

marlteting as fresh fruit by div~:;rting portion to processing; 

and I 
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and, as to the balance, it made a portion available for sale as 

fresh fruit before June 30th and held the J~esidue in cold storage 

.for sale as fresh fruit after June 30th. For , :Ln 1941 

the estimated" quantity acquired ;Ln. the Commonwealth--... -----;.­

amounted to 13,835,632 bushels. The Board obtained only 7,026,984 

bushels from the growers. It diverted 1 ,A18, 725 bushels of the latter 

quantity to processing and sundry uses. The quantity which the 

Board put on the market for sale as fresh fruit was 5,608,259. 

Before 30th clune it marketed 2,997,270 bushels and had 2,610,989 

bushels available for marketing at 30th June. This included 

2,431,399 bushels in cold storage, 109,590 bushels in transit and 

70,000 bushels shed stored in South Australi.a. These partj_culars 

are in F.x. 47. There are similar particulars relat"ing to the year 

1942 in E:x. 48. 

The total space measured in bushel.::. ·which was 
storage of 

available to the Board at 30th June 1942 faT the cold ·; apples and 

pears in each State is shown by "Ex. 44. The total cool store 

stocks of apples and pears in each State on ·t;ha.t date are shown by 

F:x. 45'. The total space available cou.ld have ta1<;:en 3,491,888 

bushels, but the total space occupied was 2,736,500. 

Jl~xhJbit 6 shows that in 1940 the appl,2ls acquired in 

Yictoria exceeded the apples delivered in that State by 698,062 

bushels. There was aJ..so a large surplus of pears in Victoria. 

In 1941 the surplus of apples in Victoria was 847,596 bushels 

and of pears 425,623 bushels. In 1942 all apples and pears which 

were acquired in Victoria 1here delivered. Ex. 10 gives 

corresponding particulars concerning Lawford and Zerbe's apples 

and pears 1n each of the three years. 

The state of affairs supposed by the plaintiff for 

the purpose of making a vall1.ation is tha.t there was no Government 

acquisition or controL In that state of affairs th<:~re would 

haYe been undoubtedly a very large unsaleabJ..e surplus: it would 

have been larger than the surplus for which no outlet could be 

found by the Boa.rd in the events which actually happened, for the 

Board adopted expedients for the use and disposal of the fruit 

wh1ch I do not think wouJ..d have been resorted to under war-time 

con.ditions if' the market had been left free. In fact it was 
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for the Board 
impossible/to fi.n,d an outlet during the relevant period for a 

large part of the harvest. In 1940, 1941 and 1942 if there had 

been free competition in the sale of apples and pears the great 

excess of .the supply over the demand would have meant a fall in 

prices to a very low level indeed -the level would, in my opinion; 
I 

have been low at all times of the year. It must be remembered that 

-there would have not only been the question of finding a market, but 

prosp~ctive or possible buyers would have been confronted with 

the existing and oncoming excessive suppJ.ies of which they would 

have means of forming their own estimate. I think that the 

consequences of the disorganization of the market by the surplus 

of production which would be catastrophic at the time of harvesting 

would not be exhausted before the expiration of the selling season. 

It appears to me to stand to reason that the effects of such a 

large overplus of supply could not disappear during the period after 

the intake into cold storage ceased (and before the next began) and I 
<~~~-

do not think that/ the evidence supports the plaintiff's contention 
/ 

that if there h.ad been no acquisition and control; .. having sto1re.d their 
been able to • 

ap.ples and ·pears·;; tne'y wo:qTd hav.e·.brnnrket them at a time when prices 

would not reflect the breakdo¥m of the market. It is not without 

significance that one criticism of the Board's administration is 

that it stored more apples until a later period than the market 

could consume at the prices which would have otherwise have been 

obtainable. Under private enterpri.se such a tendency would have 

been still greater. But any attempt to reconstruct a hypothetical 

market upon the assumption that ther•e was no Board raises very 

speculative issues. Having regard to the circwnstances proved in 

this case, the prices obtained by the Board are not a criterion of 

prices to which a buyer and seller would have agreed at harvesting 

time in any of' thE:.,se three years. 1'he evidence establi.shes that the 

prices in I~xhibits 11E11 , 11P11 and 11 0" were obtained because the 

Board kept off the markets large quantities of the year's harvest 

and limited the quantities which it released to the markets, and 

that the prices both before and after 30th June in each year were 

the result of such control. Having l"egard to these :facts, if the 

hypothesis I 
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hypothesis that there was free enterprise in 1940, 1941 and 1942 is 

adopted, I think that it would be erroneous to base the value of the 

apples and pears now in question upon the prices got by the Board in 

any of those years .. 

The plaintiff 1 s contention that the Board sold less 

apples and pears in the first half of the year and more in the 
-
second half than would have been sold under free enterprise, means 

that, although in the first half of the year it controlled the glut 

and stabilised values, in the second half of the year its sellj_ng 

policy depressed values. In order to establish this contention the 

plaintiff relies upon the tables of figures showing cool storage 

stocks and the statistics of the Board, including the quantities of 

fruit which the Boa.rd brought from Western Australia and Tasmania, 

where there were ,:,~igger surpluses of fruit than in the other States. 

I am not prepared to hold that this contention is made out. The 

figures show that a substantial part of the cold storage s:wace 

available to the Board was not occupied: clearly there were apples 

and pears "Which it COllld have got to occupy much of the unused space. 

Under free enterprise the growers would not have failed in the 

latter half of the year to meet the demand which the Board satisfied o 

I cannot conceive that they would have sold less apples or pears in 

the latter half of tb.e year than the Board sold. The fruit to meet 

that demand would have been cold-stora,ge fruit and, in the case of' 
~lso · 

apples, /shed -stored. It is, of course, a matter of con,jecture what 

vmuld have been the amount of these stocks. I would presume that in 

the circumsbmces that if the job of handling their own apples and 

pears had been left to the individual grovilers, many would have 

stored to the limit of their opportunities. Those in a financial 

position would probably have held larger stocks in cold storage than 

in normal times. This probability is suggested by the figures 

relating to cool store stocks in 1937, a year of heavy production: 

however, the break in prices, which occurred at the end of that year, 

has been attributed to seasonal defects in the fruit rather than to 

the size of the cool store stocks in the late months of the year .. 

The possibility is not to be excluded that more nl'ovision vwu1d have 

been I 
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been made for the shed storing of apples. The evidence shows that 

shed stored apples go on the market in good condition and that 

sales of shed stored apples go on at least until the end of August: 
very 

but this provision cannot be made/extensively, except in the cooler 

climates. There is no real basis for concluding that under private 

enterprise the Western Australian and Tasmanian growers would have 

- succeeded in sending less apples and pears to Sydney and Queensland 

than the Board did. The Western Australian grm~,,ers had apples of 

good quality, especially Granny SmHh apples, and were well 

organized. There is evidence that the Board imported large 

quantities of cases from VJestern Australia to meet a shortage in 

the Eastern States: in the cir·cumstances, it is difficult to 

suppose tha.t, if the trade had not been under the control of' the 

Board, the cases would have arrived empty, as they did. 

Ex. 11 011 should, in my opinion, be rejected as a 

standard of' compensation upon a number of grounds. It is 

erroneous to apply the Board's prices as if they represented the 

value which the apples and pears would have had if I,awf'ord and 

Zerbe and all other grov1ers had been free to supply apples and 

pears to the markets in such quantities, times and places as they 

saw fit. Ex. 11 0 11 embodies the opinion of Jldr. Lawford Senior that 

the firm would have sold ·t;he respective quantities of apples and 

pears mentioned in the gxhibit at specific times and places. The 

proof of the opinion depends upon hearsay evidence given by l\'Ir. 

Trumble and the la.te Mr. Lawford 1 s son. 'rhe evidence is of undoubted 

veracity and, as I tmderstand the matter, this hearsay evidence is 

not objeeted to as a means of proving that the marketing programme 

was drawn up * . ... ' • 

:~ .. -~-·~-.;.~.'!""'-·~---.~··~ .. -:~-~------.----------------~-:---~--.~.--

-------- by Mr. Lawford Senior. But :'Lt is contended that his 

opin:Lon,expressed so long after the events and for which no reasons 

a.re given, is very weak evidence to prove that Lawford and Zerbe 

would under free enterprise have sold the stated quanti. ties of 

apples and pears at the times a:od places mentioned in the exhibit. 
/~. /~· />U.y ~ ~ ~-

In my opinion the evidence falls to prove ~-t allegation. :Further-,..... 

more, in 1940, 1941 and 1942 the marketing of apples and pears vms 

not only disorganized by the drop in exports, but it wou.ld also have 
been I 



been affected by difficulties incidental to the war-time economy 

in connection with man power for harvesting and packing, 

materials and transportation. If Lawford and Zerbe could have sent 

apples and pears to North Queensland the possibility cannot be 

overlooked that Tasmanian and Western Australian growers would 

have Sent quantities of their best fruit to the biggest Australian 

markets. I think the inconsiderable portion of the apples and 

pears which, according to the programme, N~. Lawford said that 

they would have sold in Melbourne, their most accessible market, 

stamps the programme as artificial and unreliable~ It would have 

~een more natural for Lawford and Zerbe to have used the Melbourne 
lllll<:h more 

market/ than Ex. 11 011 supposes that they would have used it. 

Another objection is that the marketing programme makes the very 

difficult assumption that in some of the markets Lawford and 

Zerbe would have sold greater quantities of the variety of fruit 

than the Bo~rd sold: the Exhibit claims that even at thae sales 

better prices than the Board's prices would have been obtained. 

A further point is that the months mentioned in 

the Exhibit are not necessarily the v~y months in which the 

apples and pears were packed out of store by ~Board's agent: 

. but the Exhibit makes no allowances for losses in the event of any 

hypothetical months being later than the month of the real 

delivery out of store. Lastly, if Lawford and Zerbe thought that 

the markets in the programme were the most advantageous markets 

in which to sell their apples and pears, it is reasonable to 

assume that other growers would have had the same idea: and then 

Lawford and Zerbe's fruit would have encountered gluts of the kind 

which the hypothetical marketing plan was concerned to avoid~ 

Exhibit 41 shows that the total quantities of apples and pears 

-grown by Lawford and Zerbe were a very small percentage of the 

total crops of the varieties of apples and pears grown in Victoria, 

and, in addition, that there were other varieties not grown by 

Lawford and Zerbe which were suitable for keeping for sale in the 

late months of the yearo 

However I 

!,;:.;~-----'--------------------------·-··---------·--------·-·-----···--·----~-----·········----··----··-···-:-··-··-- ····-····---·-" 



Hov:Jever, it is not the fact that Lawford Senior picked 

markets which upon the application of ·the Board's prices would give 

the best values; the valuation produced by adopting a principle of 

valuation like that in Exhibit 11011 would :t:'ise and fall with changes 

in the combination of the hypothetical months and n:arkets. 

If the Board r s prices are true starting points, it vwuld be 

-necessary to select specific prices, because t.he respective monthly 

prices for the varieties in question vary substantially. It would 

be arbitrary to value upon the presumption that the Board sold the 

apples and pears of Lawford and Zerbe which are to be valued in 

this case in particular months and places, or that Lawfor·d and 

Zerbe themselves would ha'l"e sold them in any particular months and 

places if there had been no acquisition. But if any such presumption 

were made it would be necessary to select a place as well as a 

month in order to an'ive at the net value at the orchard, because 

if any of the Board's prices is a proper basis of valuation, the 

net value at the orchard would correspond with the price. less freight 

and other· charges. 

The prices at which apples and pears were sold beforE! 

acquisition in any year are not in my opinion helpful in the present 

enquiry because the overseas markets were then open and the 

conditions were not comparable with the conditions under -which the 

growel"S wouJd have attempted to market their apples and pears in 

1940, 1941 and 1942 if' there had been no acquisition. @_does 

not seem to me to be possible to deduce from the Boar·d 1 s prices 

what, in the state of affairs to be assumed, namely no goverrunental. 

acquisition or control, would have been the value of any of the 

apples and pears of the grades and varieties now in question, at 

harvesting, stated as a sum of money per case or by reference to 

any par·ticular quantity. It might be reached by a guess but not, 

I think, by any rational inference. It is necessary, I think, to 

reason from other premises than the Board's prices in individual 

months and places. 

In each year the Board sold to the maximum capacity 

of the market, and there was a large su1·plus which was unsaleable 

and of no value. The value of the harvest of apples, considered as 
a whole, was represented by the aggregate return which the Board got 
for the apples which it succeeded in selling: the same thing is 



true of the pears: the apples and pears which the Board sold were 

efficiently inspected, graded and packed, and were marketed by 

experienced agencies. I think that a proportion, fairly calculated, 

of the proceeds of apples and pears respectively is the best 

evidence available in this case of their value at harvesting. 

In order t-o calculate the proportion which would be a just measu.re 

of compensation, it is necessary to take into account the varj_eties 

and grades, because the values of individual varieties and grades 

are not uniform: see 'J:on}.dpg 1s Ca.§,2_, 66 C.L.R., 77, at p. 107, per 

Rich J. A computation of the amount of compensation which the 

Commonwealth became liable to pay was made in. the defendant's case. 

It was made on the basj_s that a due proportion of the proceeds of 

the apples and pears sol.d by the Board was the cri.terion of their 

market value at the harvesting, with which acquisition was coincident. 

According to this computation the advances in each year exceeded the 

compensation payable: and if the computation is correct the defences 

of payment and set off would be made out. ~Che computation is 

contained in Exhibits 12 and 14: it is also necessary to refer to 

Exhibits 11 and 40. The method is comPlicated, but can be shortly 

d.escrlbed. The net return from all the fruit sold is worked out. 

This is taken to be the net value of all the fruit acquired: the 

fruit acquired everywhere in Australia is treated as a single mass 

of fruit of which the Board sold as much as was saleable under the 

conditions which prevailed, and the unsaleable part of the mass of 

fruit is treated as having no value. Upon this basis the average net 

value per bushel of the acquired fruit is calculated., The next step 

taken is to caJ.culate the average amotmt per bushel advanced to all 

growers and the av<~rage amount per bushel advanced to Lawford and 

Zerbe. It is found that the latter average amount exceeds the former 

one. The difference is taken to represent the margin of quality 

and value in favour of the fruit of Lawford and Zerbe. The amount 

of the difference is added to the amount adopted to represent the net 

value of the acquired fruit. The result is multiplied by the number 

of bushels acquired from Lawford and Zerbe. This gives the proportion 

of the proceeds of the fruit sold,which the defendants say is the best 

evidence I 
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evidence of the market value which the fruit ecquired from Lawford 

and Ze:rbe would have had at harve~:ting if there hac: been no 

acqu:i.s :L tion, and the~:' and all other growers had to contend in the 

best way they could individually do so, with the actual economic 

conditions existing during the three years of acquisition. 

Having regard to the real nature of the payments described 

as advances, I think that it is unsound to attempt to extra.ct from 

those rayments any figure to represent a difference in quality 

between the fruit of Lawford and Zerbe and that of other growerso 

I find that the advances were loans to the growe:cs to keep them on 

·the orchards. In 1940 there was one rate per bushel for apples and 

one :rate per bushel for pears: no grmver was advanced more than 

another on the ground of quality or anything else. In 1941 and 

1942 ir1 making advances the Board took into account varieties and 

sizes, and besides, in 1942, the State where the fruit Vias grown. 

Exhibit 40 conta.ins the classification of apples and pc:'ars which 

the Board applied in making the advances in 194·1 and 1942. I find 

that in e;tch of these years the advances were loans to the growers 

and that the a.mount of the loans was decided upon economic and poli ii· 

cal considerations. For these reasons I hold that Exhibit 12 is 

erroneous in principle, and that it does not establish that the 

advances paid in any of' the three years exceeded the compensation ., 

payal:.lle to Lawford and Zerbe. In connection wHh Exhibits 12 and 14 

I do not enter UiJOn any of the other· grounds upon wh:Lch they W(':Jre 

attacked. 

Although I reject the defendant's computation of compensa­

tion~ I think that a due proportion of the proceeds of sale, fairly 

calculated, is the best evidence from v1hich to deduce what the 

market value v1as at harvestingo Looking at the matter as at the 

time of harvesting, I think tba t in the cir·curnstances which then 

conf:ronted the grovvers, the value of any apples and pears ·was quite 

i.ndeter;rd.nate, if not problema. tical. The 1'acts which have been 

proved ]_n this case appear to me to show that the Board's prices 
..... ~~4-.~~ .. -

would not be sound guides in finding the prices ·which Lawford and 
r. 

Zerbe v;ould have got if there had been no acquisiti.on. The amount 

of' harvested fruit delivered unc:l.er the Board's instructions was 

limited to the amount ·wLdch could be consumed as f'r'esh fruit and 
used I 
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used in the processing industry and sundry ways: the Board's prices 

were the direct result of planning and control, and there is no 

evidence that any such measures would have been taken if there bad 

been no acquisition, to stabilize the markets. But if it were right 

to attempt to found a valuation based. upon the Board's prices, it 

would be necessary, as above stated, to make assumptions which 

could not be other than conjectural that Lawford and Zerbe would 

have sold specific quantities of fruit in some months and markets 

which would need to be the same as those in which the Board sold at 

those prices. 
then 

The question/is - How should the proportion of the proceeds 

of the1 sales made by the Bor1rd be calculated in or·der that it should 

fairl:il reflect the market value at harvesting of' the apples and 

pears the subject of the present claim? The applos and pears to be 

valued being divided into grades and varieties, they· cannot be 

valued in globo and it is necessary to make separate calculations of 

the proceeds derived by the Bo<iird from the sale or disposal of 

app1•es and pears respectivel;r· of each gra.d.e and variety in each of 

the three Y'~ars under consideration •. 

The varieties of apples and pears acquired fl'Om Lc!Wford 

and Zerbe v~·ere grovvn in other States besides Victoria. But I tbink 

the value of such. of the apples and. pears of these varieties as were 

the produce of Vic·t.oria must be ascertained··· separately·. 1'he trade 

in and. pears of each State is shovm by the evidence to be a 

unit: while fruit from other States may compete vd th t.he domestically 

grown fruit df a given State, the value of any variety or grade of 

any variety of apples or pears grown in a State is best ascer·tained 

by avel'aging tho p.rices obtainable for that variety or grade of' the 

State, v>hether the sales are domestic or in other States. The 

growers in Western Australia and Tc:tsrnania were more dependent upon 

export than the growers in Victoria and the other States. Victoria. 

\1,'as also a big expol"ter, but the gl'owers in Victoria were in a 

more advantageous position than the Viestern Australian and Tasmanian 

growers to sell fruit in the biggest Australian markets. I would 

think tha .. t if the hypothesis is adopted that there had been no 

acquisition in 1940, 1941 and 1942 then, generally speaking, any lot 

............................................................. ····-············· . .. ~ .... _ ...... -·~~·-··-·· ··--
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of Western Australian or ~ra.smanian apples or pears would have had 

less chance of being sold anywhere than a comparable lot of Victorian 

apples or pears. As regards the other three States, the conditions 

varied from those j_n Victoria in that none .of them had such a large 

exportable surplus as Victoria, Victoria had larger cool store 

facilities, and another obvious matter v1as that Melbourne was the 

focal point for the Victorian trade in apJ!les and pears. The va,lue 

of apples and pears and the trade in each State are affected 

considerably by clirnatic conditions and Etccessibili ty to market. 

In other words, the apple and pear trade of one State appears to 

have been a separate tra.de from that of any other State. The Board 

organized its. own business on a State basis. li'o.r these reasons I 

think that the market VDlue as at harvesting of any apples and 

grown ln Victoria would be more likely to be f<::tirly represented by 

the res:ul t of the calculation undel' discussion, :Lf apples and pears 

grown in Victoria only are taken into ~'-CCount, than by a result 

affected by the inclu.sion of apples and pears grmvn in '\Ttctoria and 

elsewhere in Australia. It is necessary, therefore to work out the 

proceeds of all fruit of of the varieties and grades, now in 

question, grown in Victoria, whEnever sold or disposed of. The 

proceeds of the sale Ol" disposal of' the fruit of each var:Lety and 

grade grown in Victor·ia, derived by the Boarcl, represents the value 

of all the fruit of that variety an.cl grade which 1Nas acquired in 

Victoria. 'The Board sold as much of the acquired fruit as could be 

consluned or used in Australia or (3xported from it ,a.'1d m the selling was 

done by persons of erience and skill in marlceting, it is reasonable 

to presume - nothing to the contrary appears - that as much of each 

variety was sold as was needed to supply every :mc:trket. It would 

follow that the an1mmt of the ~pJ.'oceeds of the sale of each grade of 

each variety grown in Victoria, divided by the number of bushels of 
and val'iety 

that gl"a(~te/acquil'ed in Victoria, gives the value per bushel of the 

fru:a of such e and variety acquired fromt each Victorian grower o 

The compensation payable to I.awf'ord and Zerbe is computed by 

multiplying the figure representing t value per bushel by the 

number of busheis acquired from the firm, of the grade and variety to 

which the figure applies. It is not possible to deter:nine whether' 

the I 
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the advances paid have satisfied the Commonwealth's liability or not 

until this calculation is made. There will be a declaration and order 

in the following terms:-

Declare that compensation is payable by the Cormnonwealth 

under Reg. 12 of the National Security (Apple and Pear Acquisition) 

Regulations (S.R. 1939 No. 148 as amended to S.R. 1942 No. 379) in 

respect of the acquisition made by the COlmnonwealth in pursuance of 

the said HegulatJ.ons fro.m Edwin Inglis Lawford and Edward Herman 

2terbe described in the pleadings herein of the following quan.tities of 

app1.~3S and pears stated in I!:xhibit 10, that is to say 4477 bushel 

cases of apples and 3E62 bushel. cases of pears a.cquired by the 

Commomvea1th under the Order dated 27th February 1940 and 4703 

bushel cases of apples and 10,656 bushel. cases of pears acquired by 

the Corrunonwea.1th under the Or·der dated 24th December 1940 and 3760 

bushel cases of apples and 3624 busheJ. cases of pea;r::. acquired under 

the Order dated 19th December 1941; and that in the circumstances of 

this case such compensation ought1D be assessed in respect of each 

of the said quantities of apples and pears respective1y by making a 

separate computation in respect of each of' the several grades, 

computations aforesaid should in each case be rnade by -

(i) takiDllg the total quantity·, expressed in bushel cases, of the 

apples or pears covered by the relevant Or·der grown in Victor:La of 

the particular grade and variety· and acquired by the Comn1or.1w ea.lth; 

(ii) ascertaining the total net proceeds obtained by the Board from 

the sale and disposal of so maJ.lJI of such apples or pears as were 

delivered by grolflers in Yictoria to the Board and sold or disposed of 

by the Board; 

(iii) dividing the total of such net proceeds by the total quantity 

expressed in bushel cases as aforesaid; and 

(iv) treating the quotient as the value per bushel case of apples 

or pears of that grade a.nd variety covei·ed by such Order and. applying 

it accordingly to the number of bushel cases of such apples or pears 

acquired thereunder from the said Edwin Inglis Lawford and Edvvard 

Her-rnan Zerbe o £i'urther I 
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Ji'urther declal'e that the compensation for the apples and 

pears acquired from the said Edwin Inglis Lawford and Edward IIerman 

Zerbe under the Orders aforesaid is the aggregate of the amount;s 

ascertained in pursuance of the foregoing declaration. 

Order that unless the parties agree upon the amount or 

amounts of compensation payable as aforesaid there be an inquiry to 

ascertain the same. 

Further order that in so far as the costs of the 

defendants of and incidental to this suit k1..<tve been increased by 

reason of the plaintiffs making the claim as expressed ln E.xhibit 

11C11 herein, such increase shc.1.ll be recovered from the plaint:i..ff by 

the defendants but stay execution for such costs in the meantime. 

Adjourn further consideration and save as aforesaid reserve 

all questions of costs. 




