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TRAUTWEIN  v. RICHARDSON

ORDER .

Order of Court of Bankruptcy varied by -

(a)

(v)

(e)

(a)

(e)

()

(g)

deleting in the declaration as to the Royal Hotel,
Riverstone, the words - "that the providing of the
moraey by the bankrupt for the purchase of the said

hotel was an alienation made by the bankrupt with

intent to defraud creditors" and substituting therefor
the following words - "that the purchase by the bankrupt
of the said hotel in the name of the appellant T.W.
Trautwein constituted andlienation by the bankrupt of the
said hotel with intent to defraud creditors which is
void against the respondent, the trustee in bankruptcy®;

deleting in the declaration as to the Oceanic Hotel,
Coogee, the words - "that the gift of the money by the
bankrupt for the purchase of the Respondent's interest
in the said hotel was an alienation made by the bankrupt
with intent to defraud creditors", and substituting
therefor the following words - "and this Court doth
further declare that the purchase by the bankrupt of
the undivided interest in the said hotel in the name of
the appellant T.W. Trautwein constituted an alienation
by the bankrupt of the said interest with intent to
defraud creditors whiech is void against the respondent,
the trustee in bankruptey's

deleting in the declaration as to -

the Club House Hotel,
the Commercial Hotel,
the Settlers Arms Hotel,
Wongala, and

Ruperra

after the word "purchase" the following words -

"of each of the sald properties® and adding the
following words ~ "by the bankrupt of each of the
sald properties or of the estate or interest therein
in the name of the appellant T.W. Trautwein'j

adding in the declaration that the purchase of the Royal
Hotel Walgett was an alienation made by the bankrupt
wikth intent to defraud creditors the following words
after the word "hotel", namely "in the name of the
appellant T.W. Trautwein";

adding, in the declaration as to the property known as
"Raymond®™ that the purchase of the property was an
alienation made by the bankrupt with intent to defraud
creditors, after the werd “property" the following
woxrds - in the name of the appellant T.W. Trautwelin';

deleting in the declaration as to the property knewn as
"Cheverton" the werds "that the purchase of the said
property in so far as it gave te the respondent a one
hadf interest therein" and substituting therefer the
following words - "that the purchase of the said property
in the name of Birdie Pitt to the extent of the undivided
interest therein which the said Birdie Pitt purported to
hodd for the appellant T.W. Trautwein'';

adding, in the declaration that the purchase of the land
on which is erected the Aerodrome Hotel was an alienation
made by the bankrupt with intent to defraud creditors,
after the word "land" the following words '"by the bankrupt
in the name of the appellant T.W. Trautwein';

(h) /
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(h) adding a declaration that the conveyances and transfers
directed by the order are without prejudice to any
application on the part of the appellant to the
Bankruptcy Court for an order declaring the liens or
charges in his favour (if any) to which the properties
directed to be conveyed or transferred are subject and
what indemnity or indemnities, if any, should be given
to the appellant in respect of them.

Appeals otherwise dismissed, with costs,

/8-3 L6 -




IRAUTWEIN v, RICHARDSON

REASONS FOR_JUDGNENT . LATHAM Cl.J.




A A R

IRAUTWE RICHARDSON.

REASONS FOR JUDGMENT. LATHAY C.d.

These are appeals by Theo William Nugent Trautwein *

against ,.order# of the Coﬁrt of Bankruptey (His Honour Judge Clyne)

made upon two motions by the trustee of the bankrupt estate of
Theodore Charles Trautweiﬁ, the father of the appellant. E
The trustee claimed that certain property belonged
to the bankrupt estate, or that it should be transferred to the
, trustee, and that the appellant (whom I shall call "the son")
should furnish accounts of his dealings with and in respect of
other property which had, for some period in the past, been vested

in him, The claims of the trustee were based upon three groundss
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(1) That the appellant holds certain property

in trust for the bankrupt. Under this claim the trustee alleges
that certain transactions created trusts in the son in favour %f

the bankrupt and that they are good, valid and subsiéting trusts,

and he asks that they be enforced for the benefit of the bankrupt
estate.

(2) Alternatively, that properties now held by

R RELTE

the appellant were alienated to him by the bankrupt with intent
Vto defraud the creditors of the bahkrupt, and that the alienations
are therefore now voidable at the instance of the trustee in
bankruptey - Conveyancing Act 1919-1939, sec. 374 - a provision
which, in 1930, repiaced 13 Eliz. c¢. 5. Under this claim the ‘ %
appellant does not seek to enforce any trust alleged to be

created in favour of the bankrupt. On the contrary, he seeks to

have certain alienations of property set aside so that the
property alienated will re-vest in the trustee as representing
the bankrupt for the benefit of the estate. ‘

\ (3) That certain tfansfers of property by the
bankrupt made within five years before thelankruptcy were
settlements of property and were accordingly void as against the
trustee - Bankruptcy Act 1924-33, sec. 94. OSuch a settlement is

void as against the trustee unless the parties claiming under it
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prove that the settlor was, at the time of making the settlement,
able to pay all his debts without the aid of the property
comprised in the settlement - sec. 94(1)(ii). No attempt was made
by the appellant to give such proof. Under this claim, as under
the last-mentioned claim, the trustee does not adopt the
transactions of the bankrupt, but repudiates them, and seeks to
have them declared void,

The defences to these claims are:-

(1) That the trusts alleged to have been created by
thé bankrupt in favour of himself are not proved; that each
transaction must be considered separately, and that there is no
evidence (except in certain particular cases) to show either
(a) that the appellant held the properties in trust for the
bankrupt; or (b) that if he did not do so, the alienations by
the bankrupt to the appellant were made with intent on the part
of the bankrupt to defraud his creditors.

(2) That, so far as the respondent trustee relies on
a trust in favour of the bankrupt, that trust was, on-the
respondent's case, a trust made with intent to defraud creditors.
It is argued that such a trust is illegal, and therefore cannot
be enforced by the trustee as successor to the interest of the
bankrupt. The proper remedy in such a case, it is said, is not to
enforce the trust, but to set aside a particular alienation made
by the bankrupt. If the property'alienated is still in the
hands of the son, or can be traced into other property which
is still in his hands, the setting aside of the alienation in
proceedings against the son will vest the property in the trustee.
But, it is contended, there is no other remedy against the son
in such a case.

(3) That the transfers of property by the bankrupt to
the appellant were transfers by a father to a son, and must be
presumed to be advancements to the son. The evidence, it is
contended, does not displace this presumption. Such transfers,

if made more than five years before the bankruptcy (so as to

escape /




3.

exscape the operation of sec. 94 of the Bankruptcy Act) therefore
must stand and cannot be set aside.

(4) That from the year 1917 the bankrupt from time to
time created trusts of property, evidenced in several cases by

contemporaneous documents, in favour of his then infant son; that

the father dealt with the properties as his own, and so became
liable to account for the proceeds to the sonj that after the
son came of age (on 19th August 1933) the father recognised his
liability and transferred properties to him in satisfaction for
the breaches of trust. If these transfers lad been made within
six months of the bankruptey, they would have been preferences
of the son as a creditor, and might therefore have been void

as against the trustee under the Bankruptey Act, sec. 95. But
they were all made at earlier dates, and therefore, it is said,
3 remain valid: Glegg v, Bromley, 1923 3 K.B., 474.

: (5) As to transactions within five years of the
bankruptcy, the appellant relies upon judiclal interpretations df

the Bankruptey Act, sec. 94. Sec. 94(5) provides that "settlement"

for the purposes of the section includes any conveyance or transfer
of property, but it is established that the section applies only.
! to transfers of property intended (presumably by the "settlor") to

be retained by the "dqnee": In re Player, 15 Q.B.D., 682: In re
Vansittart, 1893 1 Q.B., 181: Williams v, Lloyd, 50 C.L.R., 341.

- The challenged transfers, it is contended, were not "settlements"
within the meaning of the section.

(6) Other questions which arise upon the appeal relate
to the‘form of relief that should be granted if the trustee's case
in respect of any property is accepted. In particular, the order
made by the Court of Bankruptecy includes declarations with respect
to properties which have passed out of the hands of the son. It
is the case of the trustee that the son was a dummy for his father,
so that in dealing with these properties he obeyed the directions

of his father. As the dispositions of the property were therefore

made /



made with the consent of the father, there can be no outstanding
Jdiability to the father upon any trust in favour of the father.
If this be the case there is no 1liability of the son upon those
trusts and no order should have been made in respect of them.
(7) Further, transfers of property impeached under 13 Eliz.
<. 5 (or the Conveyancing Act sec. 37A) or the Bankruptecy Act,
sec. 94, are voidable only and not void, and are therefore valid
until set aside. The learned Judge accepted this view of the
Jdaw when he said:-
"Where an alienation is avoided it is not
avoided ab initio, but from the time when the
créditors elaim to treat it as such; and
consequently where property has been conveyed
under an alienation which is voidable the
creditors are not entitled to the rents and
profits prior to avoidance,
Where the property comprised in a
fraudulent alienation has been converted the
. creditors may follow it.

See Halsbury's Laws of England 2nd Ed.
Vol. 15 p. 260." ‘

It is contended for the son that the declarations as to property
no longer held by the son are useless. They cannot provide a ‘
foundation for any order against the son in respect of the
property alienated and obwviously they cannot affect in any way
the rights of the persons to whom the property has passed from
the son. Those persons are complete strangers to these

proceedings,

The conclusions of the learned trial Judge are
based upon a review of the bankrupt's business affairs from the
year 1917 to the year 1940. The order of sequestration was made
on 23rd September 1940 and the bankruptey commenced on 30th August

1940, the act of bankruptcy consisting in failure to comply with a
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bankruptcy notice: Bankruptcy Act, sec. 90. The only substantial
debts of the bankrupt were debts in respect of Federal and State
income tax, in all £212,639, a sum which in¢ludes penalties. A4t ‘ |
the time of sequestration the assets of the bankrupt consisted of a |
farm which realised £10,371, subject to a mortgage of £7,976, and
some other assets which realised less than £4000. The net realisa~
tion of assets was about £8000, with some apparently negligible
outétanding items. The amount of the liability of the bankrupt
for income tax shows that prior to his bankrpptcy he must have been
a very wealthy man. |
At the time of the sequestration members of the
bankrupt!s family held assets of large value which had been acquired
since 1928, when the income tax authorities began to make searchiﬁg
eﬁguiries into the bankrupt's affairs. Upon this appeal we are
mainly concerned with properties acquired by the son dnce that date.
Real property and funds belonging to the father, and real property
and funds apparently belonging to other members of the family have
been traced into these assets. No evidence has been‘given which
suggests any other source than the father as an explanation of
the acquisition by the son of properties worth many thousands of
pounds.
The bankrupt is now about 77 years of age., In his

business dealings he frequently used the names of his wife,
Kathleen Gertrude Elizabeth Trautwein, his daughter K.W. Trautwein
(afterwards lirs . Frauenfelder), his son Theodore William Nugent
Trautwein (the appellant), his mother Annie liozall, his brother
W.H. Trautwein, his married sisters Auguste Chapman and Hilda 0'Grady,
and/%%gthen—in—law Francis O'Grady; The bankrupt also used the
names of a considerable number of other persons. The son, the
brotﬁer, ¥r. and rs. 0!'Grady and lirs. Chapman gave evidence in the
proceedings. The other persons named were not called as witnesses.

| For many years prior to his bankruptey the pbankrupt
engaged in dealing in real estate, particularly in hotel properties
and hotel licemnces. He also made large investments in shares in
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racing clubs. The practice of professing to be acting on behalf of
other persons may well have strengthened the bargaining position of
the bankrupt in his land and share transactions. He was a wealthy man,
and there is no evidence that, apart from his liabilities for State
and Federal income tax, he was ever in any circumstances of financial
embarrassment. liany of his dealings were conducted for cash, or by
transferring bonds, but the careful analysis of his transactions which
has been made on behalf of the trustee has made it possible to trace
the source of the considerétion for which various properties, the
ownership of which is now in question, were obtained,

The evidence shows thaﬁ the bankrupt dealt with
property as his own quite irrespective of the fact that the title
to the property might stand in the name of one or other of his
relatives. He was the business head of the family and the members
of the family simply acted in accordance with his directions. They
executed documents as he desired, sometimes without any knowledge
whatever of the nature of the transactioﬁs which the documents
carried out. HNames were used apparently at random, but doubtless
for some reason of convenience at the time. Contracts of purchase
and sale were prepared in the name of one member of the family, and,
upon execution, were altered so that another relative became the
contracting party. On occasions one person signed the name of
another with no formal authority. The fact that property stands in
the name of the son can be regarded only as the very minimum of

evidence that the father intended him to hold it beneficiglly.

In general, the learned Judge has taken the view
that if the bankrupt provided any money or property which was uéed
for the purchase of any other property in the name of the son, then
prima facie the son held his interest in that property on trust for
the bankrupt.

In 1928 the income fax authorities began to make

enguiries into the returns furnished by the bankrupt since 1921. A4s

o result of these enquiries, past assessments were amended and, as

the enguiries proceeded, it became quite obvious that very heavy

demands /
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demands would be made upon the bankrupt for income tax. The
evidénce shows that, beginning with demands in May 1929 foi over
£25,000 for State income tax, and in 1930 for £108,000 for Federal
income tax, the demands ultimately made in refpect of State and
Federal taxeg and penalties amounted to £477,000. Large payments
were made on account. In Sepﬁember 1937 the Federal Commissioner
of Taxation recovered judgment against the bankrupt in respect of
the years 1921-1927 for the amount of £101,996. There were further
liabilities in respect of subsequent years. 4s already stated, at
the dafe of sequestration the amount which he owed for income tak
was £212,639. Counsel referred to the reports of the proceedings
in this court with respect torthe bankrupt's income tax - 56 C.L.R.,
pp. 63, 196 and 211, These reports show that the Commissioner of
Taxation establiﬁhed against the bankrupt the proposition that he
carried on a business of betting and a business of dealing in
properties, so that receipts from these sources were income and ’
not capital. |

The bankrupt had no reason for attempting to defraud
 creditors before 1928 bécausgp grggglg%actically no creditors
before that date. He was certainly in no financial difficulty
during the. periocd before 1928. It is probable (as already
suggested) that he put hié property in the names of other prople
in order to facilitate dealings by appearing to act on behalf of -
others, who "would have to be consulted", and not of himself. He
may also have intended to save income tax by representing that
income derived from what in fact was his own property was the income
of the other persons in whose names the property was held. TrénsQ
actions which are designed to evade assessment to income tax may be
offences against income tax law and may be vold as against the
Commissioner for Income Tax, put it is expressly provided that the
provisions in the Income Tax Assessment Act do not avoid them as
against other persons: Income Tax Assessment Act (Commonwealth)
1922-1934, secs. 66 to 72, sec. 93. In Payne v. lcDonald (supra)
the relation of 13 Eliz. c. 5 and of income tax laws to the subject
of illegality is expounded. i‘*. An intent to avoid assessment

to /
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‘to income tax is not an intent to defraud creditors, and in my

opinion no reascn except a general suspicion based upon subsequent
events can be adduced to support a finding that before about 1928
the bankrupt had any intention to defraud any creditors. The
position, however, was very different after 1928, when assessments
were pmade to large amounts of tax,

The respondent trustee first contends that certain
properties owned by the son are held by him in trust for the
bankrupt and that he (the respondent) can enforce these trusts as
successor to the interest of the bankrupt. These properties were,
it is contended, purchgseg?%gsogga?ggzyéy exchange with prOperty,
which really belonged to, or was held ¢on behalf of the bankrupt.
The father provided, it 1s contended, either directly Br
indirectly, the value which was given for properties now apparently
owned by the son. There is, it is‘conceded, a prima facie
presumption of advancement in such a case because of the father-
son rélation, but that presumption is rebutted by evidence. The
evidence, it is argued, shows that the properties were put in the
name éf the son, not to confer any benefit upon him, but to be
held for the father, subject entirely to his directions, and
with the object of putting them out of reach of the father's

,it is contended,
creditors. The evidenca/prov1des the necessary rebuttal of the
presumption of advancement. - In the case of the Riverstone Hotel,
for instance, if the evidence shows that it was intended by the
fatheér, with the knowledge of the son, that the son should hold
his interest in the hotel for the father, then the respondent
is entitled to enforce the trust for the benefit of the creditors
whom he represents - the beneficial interest in the property being
part of the bankrupt's estate. The trustee would be entitled to
an order for the transfer to him‘of the son's interest, proper
terms being imposed to protedt the son against any oustanding

liabilities in respect of the property.
' But /
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But it is contended for the son that though (1) a trust
under which the son simply holds property for the bankrupt may be
enforced against the son by the trustee, yet (2) if the evidence
shows that the trust was created with intent to defraud creditors,
the trust is i1llegal and cannot be enforced. The son relies upon
the maxim Inwpari delicto potior est conditio deféndentis,

It would be a strange result that proof of intent to

defraud creditors should require the court in effect to promote and
secure the defrauding of creditors by preventing the recovery by

the trustee in bankruptcy of property alienated with such intent.

It is true that a person who puts his property in the name of
another person for an illegal purpose cannot recover the property
from him if the illegal purpose has been carried out, even partially:
see cases cited in Laws of England, 2nd Edn., Vol. 33, p. 153. But
if the purpose has not been carried out, the transferee still simply
holding the property for the alleged purpose, the transferor or

his trustee in bankruptey can recover the property notwithstanding
that the transfer was made for some illegal purpose - Taylor V.
Bowers, 1 Q.B.D., 291: Payne v. McDonald, 6 C.L.R., 208:

Perpetual Trustees etc. Assn., v. Wright, 23 C.L.R., 185: Donaldson

v. Freeson, 51 C.L.R., 598, The trustee, in seeking to recover

the property for the benefit of creditors, is not setting up a
fraud to make a title but is repudiating a fraud. In my opinion
there is no doubt as to the right of a trustee in bankruptey to
recover from a trustee for the bankrupt property transferred to that
trustee with intent to defraud creditors., _

In the alternative, the respondent contends that
certain transactions between the bankrupt and the son constituted
alienations by the bankrupt with intent to defraud his creditors,
and that, the son being a volunteer, these transactions should be
declared to be void under the Conveyancing Act, sec. 37A. As to
this contention, the son -------urges that sec. 37A deals only with
dispositions made by the bankrupt and that, for ekample, a transfer

of /
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of land to the son by a third party at the instance of the father
and paid for by the father would not fall within the statute.
If such a transfer were declared void, it is argued, the result
would be to revest the land in the vendor and not in the father.
But the courts have not taken this view of 13 Eliz. c. 5, the
substance of which is reproduced in sec. 37A ofAthe Conveyancing
‘Act. The courts have treated the provisions of 13 Eliz. c. 5 as
producing the result that property bought with the debtor's money
and procured by him to be vested in a volunteer with the intent
of defrauding his cfeditors can be treated as if it belonged to
the debtor: see the cases cited in Laws of England, 2nd Edn.,
Vol., 15, p. 246: In re Mouat, 1899 1 Ch., 831. Thus there is
authority to support the declarations made in the order under
appeal that purchases of property arranged by the bankrupt in
the name of his son were alienations of property by the bankrupt.

The evidence is very voluminous, and it has been
carefully analysed by the learned Judge in Bankruptcy. There
is little actual conflict of evidence. Most of the evidence is
d ocumentary. The son was regarded as an unsatisfactory witness
and the learned Judge did not accept his evidence on certain
matters as to which he was the principal witness - particularly .
the alleged appropriation by the father of properties in
compensation for breaches of trust by the father. There is,
in my opinion, no reason for varying any of the findings of fact
of the Bankruptey Court as to the actual transactions of the
parties concerned. But it is contended for the son that the
facts found do not support the inferences drawn as to trust for
the father and as to intent to defraud creditors.

In my opinion, these inferences are satisfactorily
supported by the facts proved in relation to the period from 1928
onwards. The bankrupt was then threatened with very heavy liabili-
ties for tax: he deprived himself of wvaluable assets which he owned
or controlled: he brought about the result that his son, without
providing the purchase money to any substantial extent, became the
apparent owner of valuable assets: the son acted in relation to them

according to his father's directions. The only alternative

explanations suggested were (1) advancement, (2) appronriatlgﬁ;gb
mee
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meet breaches of trusﬁ by the father.' These explanations were
rejected by the leaned Judge, and, in my opinion, rightly. The
facts which I have just summarised are more consistent with the
inferences drawn by the learned Judge than they are with the
opinion that the father was making bona fide straight out gifts to
his son, and that he was not influenced by his 6wn mounting
liabilities. As to appropriation to meet breaches of trust - the
corroboration of the unsatisfactory story of the son was very
shadowy. I will return to this matter later. h

I propose now to consider each class of declaration
or order made by the order under appeal.

1. The order appealed from declares that the
following properties were held by the son at the commencemeng of the
bankruptcy upon trust for the Eankrupt and directs that they be
transferred by the son to the-trustee in bankruptcy:-

(a) the Royal Hotel, Riverstone,
(b) the respondent's interest in the Oceanic Hotel, Coogee,

(c) 25,700 shares in Coogee Bay Hotel Pty. Ltd.,
(d) 500 shares in Tattersall's Hotel (Penrith) Pty. Ltd.,

(e) 21,709 shares in Gosford Racing Club Ltd.,

(f) 697 shares in Ifenangle Park Racing Club,

(g) 462 shares in Richmond Jockey Club Ltd.,

(h) 100 shares in Hotel Riverstone Pty. Ltd.,

(1) £1000 Bond No. 5035 issued 4% 1947, converted into

Bond No. 8698.
al Hotel, Riverstone, This hotel was purchased
on 15th September 1936 for £19,800 under a contract made between
William Jospeh East as vendor and the son as purchaser. The bankrupt
negotiated the purchase. The hotel was transferred to the son.
£10,0C0 was paid to East and the son gave him a mortgage for the
balance of purchase money - £9,800., '

' The bankrupt never owned the hotel: he did not
alienate it or transfer it. Thus the trustee cannot obtain the hotel
under either the Conveyancing Act, sec. 37A, or the Bankruptcy Act,
sec. 9§]l:£t has been held that the son held the hotel in trust for
the bankrupt.
‘l_, This conclusion‘is based upon evidence relating to
the means whereby the £10,000 paid to East was provided, supported
by the fact that in 1939 the bankrupt paid £4,500 off the mortgage
to East.

The £10,000 was shown to be part of a sum of

£22,000 /
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£22,000 received upon the sale of the Royal Hotel, Walgett. The
balance of £12,000 went to the bankrupt.

The Walgétt Hotel was purchased in the name of the
son for £19,000 on 6th February 1936. The bankrupt negotiated the
purchase. The consideration of £19,000 consisted 6f three elements -
(a) Lochgarrie Flats, taken as being of a value of £8,000, (b) cash
#4000 and & bank cheque for £4000, (c) Wongala Cottage, taken as
being of a wvalue of £3000. |

Lochgarrie Flats was bought by the bankrupt's
daughter on 15th March 1935 for £8000. The contract was prepared in
the name of the bankrupt as purchaser, but was altered so that the'
daughter appeared as the purchaser., The £8000 was paid by trans-
ferring Wilga Flats, taken at £3500, and a bank cheque for £4500.
The contract for the purchase of Wilga Flats was prepared in the
name of the bankrupt, but was altered so that the daughter appeared
as the purchaser. The bankrupt signed her name tb an addendum to
the contract, Wilga Flats was subject to a mortgage when bought.
The consideration given for Wilga Flats was the transfer of land
at Parrampatta Road, Drummoyne - valued at £3650. This land was in
the name of the daughter. The purchase of it was arranged by the
bankrupt. Theré is no evidence that the daughter provided any money
to buy the land,.

The bank cheque for £4500 was obtained in exchange
for(a cheque drawn by the Coogee Bay Hotel Ltd. in favour of the
daughter, a cheque for £421:10:6 draﬁn by the bankrupt, and a cheque
issued in return for cash. The bankrupt, not the daughter, made
the r equest for the issue of the bank cheqgue for £4500 in the name
of the vendor of Lochgarrie Flats.

Thus Lochgarrie Flats - element (a) in the con-
sideration for the purchase of the Walgett Hotel - is shown to have
been purchased by a transaction in which the daughter can be regarded
only as a last-moment dummy for the bankrupt. It is not proved
that the daughter out of her own resources provided any considerationa.

The /
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The second element, (b), in the consideration for
the purchase of the Walgett Hotel was cash £4000 and a bank chegue
for £4000, the bank cheque being issued in return for cash'deposited
in the account of the son. The source of this £8000 in cash is not
proved. The son gave evidence, but did not satisfy the Judge that
he provided any of the money. It is, I think, a reasonable inference
that the only probable source of the money was the bankrupt.

As to the third element, (c) Wongala Cottage, in
the consideration for the Walgett Hotel, the evidence shows that
this property was obtained by the son in'part payment for Raymond
Flats. The contract of purchase was prepared in the name of the
daughter, but waslaltered so that the son appeared as the purchaser.

Raymond Flats was bought in the name of the son on

16th liarch 1934 for £7600. The sn did not even purport to find

" any of the purchase mohey. £7600 was provided as follows:-

{1) £3,100 cash from the bankrupt:

(2) Hlaroubra Bay Road property (£1000)
apparently owned by Francis 0'Grady but
admitted by him to have been held on
behalf of the bankrupt;

(3) Paine Street Randwick Property (£2000)
apparently owned by Hilda O'Grady but
purchased with money provided by the
bankrupt, who also paid off mortgages
on the property;

(4) 4ston Gardens - land at Woollahra
apparently owned by the daughter, who
purchased it from the bankrupt's mother,
Annie liozall, on 2nd January 1934.

Though Annie Mozall was the vendor to the daughter, it is not

without significance that the contract under which she acqguired

this property was in the name of the bankrupt as purchaser, though

it is in fact signed by Annie liozall and the transfer was made to her.

Thus an analysis of the purchase of the Walgett

Hotel shows that the bankrupt in large measure, if not entirely,
by indirect means, provided the consideration for the purchase.

It may be added that when Raymond Flats, apparently

belonging to the son, was sold, he received Wongala Cottage (valued
at £2000) but his mother received £5781 of the sale price.

‘ The /
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The Riverstone Hotel purchase is a fair sample of the
bankrupt's dealings. There was apparently a complete indifference
to the apparent ownership of properties as between the bankrupt,
his son, mother, sister and daughter. No accounts were kept of any
credits or debits resulting to any of these participants in the
various dealings. The properties were treated as if they all
belonged to the same person - and that person, by reasonable
inference, was the bankrupt. Large sums of cash were used, and this
suggests a desire for concealment. There is no evidence that the
son, so far as he provided assets for the purchase of the Riverstone
Hotel, held those assets on his own account independently of his
father. In my opinion it is a fair conclusion that he held his
interest in the Riverstone Hotel in trust for his father,

The order of the Court of Bankruptecy contains two
declarations and an order with respect to the Riverstone Hotel.
First, there is a declaration that the hotel belongs to the applicant
(the trustee in bankruptcy) on the ground that the son was at the
commencement of the bankruptcy a trustee of the same for the bankrupt.
This declaration should be affirmed. Secondly, there is a declara-
tion that the providing of the money by the bankrupt for the
purchase of the hotel was an alienation made by the bankrupt with
intent to defraud creditors. I agree that the evidence supports the
findings embodied in this deélaration but, in view of the declaration
that the hotel belongs to the trustee in bankruptey, I do not see
that any useful purpose is served by including a declaration with
reference to the providing of the money by the bankrupt. The fact
that the bankrupt provided this money is part of the evidence upon
which the finding of trust for the bankrupt is based. It appears to
me that no remedy in respect of the money can be given against the
son and that the declaration that the hotel belongs to the trustee
in bankruptey fully meets the case. I would omit the declaration with

respect to the providing of money by the bankrupt. With these
declarations there is associated a declaration that inasmuch as
property in the name of the daughter (namely Lochgarrie) was
utilised in "the acquisition by the respondent on behalf of the
bankrupt of the Royal Hotel, Walgett, the proceeds of the sale of

which were paid to the vendor of the said hotel at Riverstone" and
. inasmuch /
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inasmuch as the'daughter.is not a party to the proceedings, the
declarations already made are made subject to sﬁch charge,4if any,

as the daughter may have over the Riverstone Hotel. In my opinion
this provision was rightly included in the order. Thirdly, the court
orders that the son transfer the Riversféne Hotel‘to'the trustee in
bankruptcy. Upon the basis that the son held the hotel in trust for
the bankrupt this is a properarder.

Qceanic Hotel. The order declares that the son's
interest in the Oceanic Hotel, Coogee, belonged to the trustee in
bankruptcy on the ground that the son was af the commencement of the
bankruptey & trustee of the same for the bankrupt.

This hotel, with furniture and effects, was
purchased on 14th June 1939 in the names of the son and daughter as
tenants in common from the City Mujual Life Assurance Soclety Ltd.,

selling as mortgagee. The father never owned the hotel and did not

‘alienate or transfer it. Accordingly the provisions of the Conveyanc-

ing Act, sec. 374, and Bankruptcey Abt, sec, 94, are of no avail to
the trustee in relation to the hotel itself or to the respondent's
interest in the hotel.

The purchase price was £70,000. £20,000 was paid
on account, leaving £50,000 outstanding undef the contract of sale.'
The contract was arranged between the vendor and- the father, who at
a late stage in the negotiations introduced the daughter as a co-
purchasef with his son. The contract of sale provided that a
mortgage should be given for the outstanding balance, but this was

. , iynt;actugg
not done. The son and daughter are therefore subject to & 11ab111

to the City Mutual Life Assurance Company Ltd. of £50,000. ‘
The amount of £20,000 came almost entirely from
the proceeds of sale of the Aerodrome Hotel, Richmond. The Aerodrome
Hotel stood in the name of the son. The land upon which it was built
was paid for by the father and the learned Judge found that the
licence which was transferred with the hotel was also paid for by“
the father. The-Aerodrome Hotel was erected by Alex Maston Pty. Ltd.
for a sum of £9,715. The building contract was made between this

company and the son. The son admitted that the father paid the

builder, but said that he paid him on his (the son's)behalf. The

learned /
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learned Judge found that the father paid the builder. This transac-
tion took place in 1939, when the bankrupt was heavily indebted.
In my opinion the learned Judge was entitled to draw the inference
that the son held his interest in the Oceanic Hotel in trust for the
bankrupt. Accordingly the order, in so far as it so declares,
should be affirmed,

No provision, however, has been made for the protection

of the son and the daughter against the outstanding liability of

£50,000 under the contract of purchase of this hotel. In the present

case we are dealing only with the interest of the son in the hotel.
Upon the basis that the son is a trustee of his interest for

his father, he is entitled to be indemnified by his father against
liabilities incurred in carrying out the trust, and he is entitled
to a lien on the trust property ini?espect of payments properly
made in a performing the trust. The order should include, in my
opinion, a term providing for the inclusion in any transfer by

the son of provisions protecting his lien on the hotel in ;espect
of any purchase money which may be paid by him, and alsoc preserving
the 1iability of the bankrupt to indemnify the son - a liability
in respect of which the son may lodge a proof of debt.

There is a further declaration that the gift of the money
by ~the bankrupt for the purchase of the respondent's interest in
the hotel was an alienation made by the bankrupt with intent to
defraud creditors. I would omit this declaration because it cannot
be the foundation of any remedy in the present proceedings. In so
far as money of the father went into the Oceanic Hotel the
creditors will get the full benefit of it under the declaration
that the son is a trustee of the hotel for the bankrupt.

' 25,700 shares Coogee Bay Hotel Pty. Ltd. As to these shares
it has been declared that the respondent holds them on trust for
the bankrupt, and a transfer of the shares is ordered,

The respondent's case with respect to these shares was that
they were transferred to him in settlement of claims which he had

against the father for breaches of trust. This defence depends upon
the son establishing that from 1917 onwards his father from time
to time transferred various properties to trustees for hinm,

or himself declared that he held properties in trust for him.
. The /
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The trusts were to convey itc him upon his attaining 21 years of
age, or to deal with the property as the bankrupt and he should
direct. This defence depends in the first place upon the
establishment of the trusts aileged. His Honour found that a
trust was established in 1917 when the son was only five years old.
with respect to a property at Muswellbrook, and in 1922 with
respect to a property at Rooty Hill, But His Honour was not
prepared to find that trusts existed in respect of other
property, namely land at Pemshurst (1925), laroubra Bay (1925),
near Bellmore Hotel (1929), College Green Hotel (1929) and
Orielton (1931). In most cases there are contemporary deocuments
recording the trusts. All the properties, however, were
disposed of by the bankrupt or in accordance with his directions.»
The proceeds of sale of these properties amounted to about
£87,000., The son claimgd that in 1935 his father recognised and
admitted his 1liasbility to account for these proceeds and trans-
ferred to him various properties in satisfaction of his liability.
The son gave evidence that the father told him that he
had seen Mr. A.C. Gain, barrister, on this matter in 1935. The
fact that the bankrupt was consulting Mr. Gain in relation to
his affairs is established by other evidence, e.g. that of Ir.
Baldwin, the bankrupt's solicitor. The son said, and he was
supported to some extent by Mr. Baldwin, that the father said
that he had consultéd lr. Gain about his breaches of trust, and
that Mr. Gain had advised himithat he could make compensation
for such breaches by transferring properties to the son and that
the transfers would be effective if the father did not become

bankrupt within five years of the transfer. (The Bankruptcy #act,

sec, 94, applies only.to transfers made within five years

before sequestration, and sec. 95 relates only to preférences

~given to creditors within six months before sequestration.)

According to the respondent the father said that he proposed to
transfer préperties in satisfaction of the breaches of trust.

Among /
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Among the properties said to have been so transferred were the
Coogee Bay Hotel shares now under consideration (1933 to 1935),
Raymond Flats (1934) and Gosford shares (April 1935).

The. learned Judge completely disbelieved the story
that any of these properties had been‘appropriated to meet
breaches of trust in pursuance of advice received from lfr. Gain.
Mr. Gain was not alive at the date of the proceedings in the
Bankruptey Court. It was said that Smith and Johnston,
accountants, had made an investigation of the alleged breaches
of trust and had reached an estimate of the amount for which the
bankrupt was liable, but no-one was called from that firm to
support the statement. When the affairs of the bankrupt were
under close examination before the Board of Review and the High
Court in the taxation proceedings, no contention was made that
these transfers were to be explained by appropriations to meet
breaches of trust. When the notice of opposition in the present
proceedings was filed the only trust alleged was a trust of land
at liuswellbrook, and no mention was made of the other trusts now
alleged.

In my ovinion the learned Judge was fully justified
in rejecting the evidence with respect to all alleged appropria-
tions to meet breaches of trust.

This conclusion, however, does not prevent the son
from lodging a proof of debt in respect of the alleged breaches
and seeking to establish that his father disposed of property
held in trust for him (the son) in breach of trust and has not
accounted for the proceeds.

As far as the 25,700 Coogee Bay shares are concerned,
the only reply to the claim of the trustee in respect of them was
that they were either a gift outright to the son, or were assigned
to him in satisfaction of breaches of trust. When the evidence
given in circumstantial detail with respect to the latter con-
tention was rejected, it would be too much to expect that it

could be found in favour of the respondent that the shares were

given outright,
The /
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The evidence showed that the bankrupt compietely
controlled the Coogee Bay Company; most if not all of the share-
holders were his dummies; they dealt with their shares and
such dividends as were declared in accordance with his directions;
he obtained large loans without interest, using the credit of the
companyj; cheques drawn were used in other personal transactions
by the bankrupt and by members of his family, as, for example, in
the acquisition of Lochgarrie Flats., The 25,700 shares were
transferred to the son by the nominees of the bankrupt, not by
the bankrupt himself. The order that the son held these shares
in trust for the bankrupt should be affirmed.

In view of this order I am of opinion that the further
declarations that the transfers of these shares to the respondent
constituted alienations made ﬂy the bankrupt with intent to
defraud creditors and that they are voild are not necessary or
useful and T would omit these declarations from the order.

500 shares in Tattersall's Hotel (Penrith) Pty. Ltd.

The order with reference to these shares was not challenged.

21,709 shares in Gosford Racing Club, 697 shares
in Menangle Park Racing Club. 462 shares in Richmond Jockey

Club ILtd. The evidence with respect to these shares is substan-
tially the same. It is to the effect that in 1934 and 1935 these
shares were given by the bankrupt to the son. Admittedly he gave
no consideration for them. The dividends on the shares were not
infrequently paid into the bankrupt's bank account, and the
evidence supports the conclusion that the son was merely the
nominee of the bankrupt and that he held the shares in trust for
him, In the'case of these shares I would omit, for reasons already
stated, the declaration that the purchase of the shares was an
alienation with intent to defraud creditors and is void as against
the trustée.

100 /
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100 shares in Hotel Riverstone Ptvy. Ltd. The son said

that he paid for these shares with £100 of his own money in
order to qualify as governing director and so obtain complde
control of the company under newly framed articles of association.
The learned Judge regarded this transaction as merely part of
the procedure adopted for placing the son in apparent but not
real control of the Hotel Riverstone, and I can see no reason to
dissent from this finding. I understood counsel for the trustee
to say that there was no objection on his part to an addition to the
order providing that upon the transfer of the shares the trustee
shall repay to the respondent the purchase price of £100 and
expenses incurrea by him in the formation of the company.
£1000 bond. The order as to this bond is not challenged.
(2) I have dealt with the first part of the order

made by the Court of Bankruptcy, which relates to properties still
held in the name of the son. Theré are other properties which in
the past have stood in the name of the son, but which have been
disposed of by him. As to the following properties, it was
declared that the provision of money to purchase them, or the
transfers of them, constituted alienations made by the bankrupt
with intent to defraud créditors:-

(a) purchase of the Royal Hotel, Walgett,

(b) purchase of Raymond Flats,

{c) purchase of Cheverton,

(d) purchase of land on which is erected the Aerodrome Hotel.
In my opinion these declarations should be omitted, for the
reason that they can lead to no effective order. The acguisition
of property as, for example, of the land on which the Aerodrome
Hotel was erected, by the bankrupt was not an alienation of
property by the bankrupt. Therefore the declarations must be
regarded as dealing with money or other property which was used
for the purchase oi the warious properties mentioned. The
declarations are made upon the basis that such moneys or property
belonged to the bankrupt. The properties purchased (directly or
indirectly) with the moneyé or other property have been declared
to be held in trust for the bankrupt and it has been declared that

the /
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the trustee is entitled to a transfer of them. Accordingly, it
appears to me that no useful purpose 1s served by including in
the order the declarations as to these properties. It should be
added that an order made now setting aside an alienation made
in the past would not make the son liable to account for rents
and profits received during the past period when he was in
possession - cases cited in Laws of England, 2nd Edn., Vol. 15,
p. 260, ° ‘

(3) 4As to the following properties, it was declared
that while they stood 1in the name of the son they belonged
Eeneficially to the bankrupti=
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the Club House Hotel, Peak Hill,

the Commercial Hotel, 0ld Angledool,

the Settlers Arms Hotel, St. Albans,

the property known as Wongala, .
the property known as Ruperra,

the Royal Hotel, Walgett,

Raymond Flats,

half interest in Cheverton,

land on which Aerodrome Hotel 1s erected.
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All these properties have been sold and, according
to the case made for the trustee, the son, in sc far as he had
anything to do with the disposition of the properties, acted in
accordance with the directions of the bankrupt. The bankrupt
accordingly can have no claim mre-s==mgoaingt the son in respect
of any of these properties, the son having fully accounted for
them if they were held on trust for the bankrupt. The trustee
can be in no better position than the bankrupt in respect of these
properties. The bankrupt estate .will -=-=o=receive: the benéfit
of the value of them, because, as has already been shown, the
proceeds of these properties, so far as they have been traced
into properties still held by the son, will come to the trustee
as part of the bankrupt estate.

A sum of £3000 lent by the son on mortgage to Frank
Howell is declared to have been the bankrupt's money énd to have
been lent by the son as trustee for the bankrupt. This sum was
lent by the son in his own name to Howell in August 1934. The
money was repaid in February 1936, and there is no evidence that
it was dealt with otherwise than in accordance with the
directions of the bankrupt. In my opinion the declaration with
respect to Howell's mortgage should be omitted from the order.

(4) 1In the case of the Royal Hotel, Riverstone,
the Walgett Hotel, and Raymond Flats, a provision is included
proteéting any interest which the bankrupt's daughter Kathleen
Waverley Frauenfelder may have in those prqperties, as she was
not a party to the proceedings. So far as the pral Hotd,
Riverstone, is concerned, this appéars to me to be a proper and
necessary provision. But the Walgett Hotel and Raymond Flats

now /
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now belong to strangers not parties to the proceedings, and no

order in these proceedings can in any way affect those properties

or give to the daughter or preserve for the daughter any rights in
those properties. I would omit the declarations with respect to the
interests of the daughter in the case of the Walgett Hotel and ’
Raqund Flats.

(5) As to the house at Dover Heights, which became the
home of the respondent after his marriage in 1937, it was declared
that this property belonged to the trustee on the ground that its
purchase constituted a settlement within the meaning of the
Bankruptey Act, sec. 94, and was void‘against the trustee. The
house was bought in May 1938 from Messrs. Robertshaw and Naylor for
£2,150. The son gave evidence that he provided the purchase price
from his own moneys. He said that from about 1931 he had been
betting succgssfully and had accumulated an amount of about £3000
which he kept in notes in his father's safe. He said that he gave
£2140 in notes to his father to enable him to obtain a bank cheque
to pay for the property, that his father duly obtained the cheque,
and that it was used for this purpose. It was shown, however, that
during about a year priqr to the purchase he had an overdraft varying
from £2000 to £4000, and the learned Judge naturally thought that
it was improbable that he would keep some £3000 in notes in a safe -
instead of using it to save interest on the overdraft.

Further, it appeared that the cheque for £2140 which was
actually used to pay for the property was a cheque which had been
obtained by the father from the Bank of New South Wales in pursuance
of a request made by him to split a cheque representing part of a
sum of £45,000 borrowed by the Coogee Bay Hotel Company from the
City Mutual Life Assurance Society and lent without interest by the
Hotel Company to the bankrupt. This money was paid by means of six
cheques, and in return for one of those cheques the cheque foi
£2140>in favour of the son was issued by the bank., His Honour
accordingly rejected the son's evidence and held that the father

provided /
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provided the £2140 to enable the son to purchase the property at
Dover Heights. His Honour accepted the evidence of the respondent
that the object of the transaction was to provide him with a home
and fourad that the bankrupt intended to make a gift(of the
property to the respondent. Accordingly it was not held that this
transaction was a transaction with intent to defeat creditors, or
that tﬁe son holds the property in trust for the father. It has
been found that the transaction was a gift by the father to the
son. There is no feason for taking any other view of the evidence,

The transaction took place within five years of the order
of sequestration and the Bankruptcy Act, sec. 94, was applied.
His Honour held that the transaction was a gift of the house by
the father to the son, that the purchase of the house constituted
a settlenent of the house within the meaning of sec. 94, and that
it was woid against the trustee in bankruptcy. An order was made
that the son transfer the property to the trustee,

Under the English Bankruptecy Act 1883, sec. 47, which
corresponds to sec. 94 of the Commonwealth Bankruptcy Act, it has
been held that "If there is a gift by a father to a son of money

or proceeds of property which can be traced and the money or

.proceeds is or are jinténded~tao be retained ér preserved as the

property of the donee, that money or those proceeds will be
property in 'settlement'¥: In re Plummer, 1900 2 Q.B. 790, at p.804.
It is txue that the father never owned the house which is now
the son *s home and there is some difficulty in understanding how
anyone can give away property which he never had: see Union

Trustee Co, of Australia v, Webb, 19 C.L.R., 669, at p. 676:

Perpetu=l Trustee Co, Ltd. v. Commissioner of Stamp Duties
(Sargood's Case), 1938 s.R. (N.S.W.), 160. But in the case of the _
bankruptcy provision under consideration the courts have interpreted
it in the manner stated and therefore the learned judge was
Justified in holding that the transaction with respect to the house
at Dovex Heights was a settlement of the >house upon the son within
the meaning of sec. 94, afxd it was rightly ordered that the son
should %¥ransfer the house to the trustee. There is evidence,

however /
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however, that the son has improved the house by expenditure of
money and, in my opinion, the order should be made subject to a
provision for an enguiry into that expenditure and to the payment
by the trustee of the value of the improvements as at the time

of sequestration. The claim for payment of the then value of the
improvements is not a claim which could ever have been made against
the father and is therefore not a claim in respect of which the

son should be limited to a proof of debt in the insolvent estate.
It is for this reason that in my opinion the order should be made
subject to the provision which I have stated.

In reachling the conclusions which I haﬁe stated, I have
not taken into account any evidence to which objection was taken
on behalf of the appellant.

In my opinion the appeal should be dismissed, but the
order should be varied in certain particulars in the manner which

I have above stated,




TRAUTWEIN

v.
RICHARDSON
JUDGMENT STARKE J.

Appeal from a judgment of the Federal Court of
Bankruptey, New South Wales District, dated 19th December
1944 gdeclaring in substance that certain property both real
and personal belonged to the estate of T.C. Trautwein, a
bankrupt, and directing assurances by the appellant for the
purpose of vesting the same in the respondent the trustee
in bankruptey of T.C. Trautwein's estate and also declaring
that certain other property both :eal and personal which
formerly had stood in the name of the appellant belonged
beneficiglly to the bankrupt while the same stood in the name
of the bankrupt. ;

On the 23rd September 1940, the estate of T.C.Trautweié
was sequestrated in bankruptey and the respondént is the |
trustee of his estate. The bankrupt gngaged in many dealings
in real property including hotel property and in shares in
companies and in bonds.

He appears to have been a successful speculator but
apparently was unable or unwilling to meet his income faxes. 5

At the time of his bankruptcy there appears to have '
been owing »y him an accumulated sum/of more than £200,000
for the years 1921-1940 in respect of Federal and State.
Income Taxes, including penalties.

The net realisation of his estate is in the
neighbourhood of £10,000 but there are some other assets
which have not been realised and are apparently unrealisable.‘

The facts of the case have been exhaustively examined

and stated bty the learned Judge in Bankruptcy and the




accuracy of that statement has not been challenged in any
important respect but only the inferences. drawn by the Judge
whose main conclusion is that the Bankrupt used the names of
hig family, his wife, his son T.W.Trautwein, his daughter
Kathleen Frauenfelder and his relations, his mother, his
sisters Augusta Chapman and Hilda O'Grady and his bfother-
in-law Francis O'Grady and some other persons for the
acquisition on his own account of various properties and for
the purpose of defeating his creditors, principally the Income
Tax authorities. But I do not propese to go again in detail
over the facts stated by the Judge but rather to summarise
facts that arrest attention and are material to the
determination of this appeal.

And first I refer to what the Judge describes as the
main defence of the appellant. It is that certain
properties - land at Musywellbrook, the Rooty Hill Hotel, land
at Penshurst, the College Green Hotel, land in Maroubra Bay
Road Randwick, land at Maroubra, land near the Belmore Hotel,
Orielton Farm and 10,200 shares in the Coogee Bay Company -
were all acquired by the bankrupt in trust for and as an
advancement to him.

And there were produced in support of that allegation
declarations of trust and other documents relating to the
¥usgwellbrook land {1917), the land at Penshurst (1925), land
in Maroubra Bay Road (1925) and in High St. Maroubra (1928),
College Green Hotel (1930)and a declaration of trust (1929)
relating to land at Belmore was mentioned in this Court,
which was not proved before the Judge.

The appellant further alleged that the bankrupt was
guilty of breaches of trust in connection with these
properties and that to compensate him for those breaches the
bankrupt appropriatéd or acquired for the appellant other
property namely, Rayiond Flats, The Aerodrome Hotel, shares

Park
in the Ccogee Bay Company, the Menangle/Racing Club Ltd and



tire Gosford Racing Club Ltd.

No doubt, said the Judge, gccording to the documents
produced trusts were established in favour of the appellant
in reegpect of the Musgwellbrook property, the Rooty Hill
Fotel, the College Green Hotel, the land at Penshurst,/at
¥aroubra and Maroubra Bay Road, But, the Judge added, thgi/
did not believe the evidence given by the appellant) that
the bankrupt apprepriazted or made over to him as compencsation
for breaches of trust Raymond Flats, the Aerod;ome Hotel,
shares in Coogee Bay Company, the Kenangle/§:§§ng Club Ltd.
and the Gosford Racing Club Ltd.

The evidence of the appellant thus makes it clear
that these latter properties were acquired by the tankruct
in the name of or in trust for the appellant but nct for the
purpose cof compensating or recouping his losses in respect
of breaches of trust committed in relation to properties
in respect of which trusts were ecstablished. It is
unnecegsary to set forth the evidence upon which the Judge
reached his conclusion: he saw and heard the appellant and
has set forth the reasons for his conclusicn at length. All
I need szy 1ig that that conclusicn is reasonably open on the
evidence and should not be disturbed.

Refore referring to particular properties the subject
of this appeal, I would add,th#t the appellant vwas born in
August 1912. He had, I gather, small means apart from the
pankrupt's activities and little business experience.

I now propose to state some of what I call the
arresting facts affecting garticular properties the subject
of this appeal.

Royal Hotel Riverstone:

In 1936 this hotel was acquired in the name of the

appellant for the sum of £19,800. The sum of £10,000 was

paid in cash by a cheque drawn on the account of the



appellant and the balance was secured on mortgage. The
bankrupt arranged the purchase of the hotel and on settlement
desired to reduce the mortgage amount and pay a larger amount‘
in cash. But the vendor refused to receive in cash more
than £10,000. In 1939 the bankrupt handed to the mortgagee
or his agents the sum of over £4,500 in bank nectes in part
payment of the amount due on the mortgage and ultimately,
according to the appellant, discharged the balance of the
mortgage. The eash payment of £10,000 was derifed from the
proeeeds of sale of the Royal Hotel Walgett, which in 1936
had heen éCquired in the name of the appellant for the sum of
£19,000 and was scld in the same year for the sum of £22,000.
The balance of the proceeds of sale of the Walgett Hotel,
£12,000, went to the bankrupt.

The bankrupt had arranged the purchase of the Walgett
Hotel for £19000. He provided £8,000 and the palance of
the purchase money was satisfied by the tramsfer to the
vendor of certain other properties namely, ILeochgarrie Flatis
and Wongala Cottage. According to the appellant the purchase
of the Walgett Hotel was sué;?sted by the bankrupt and was
discussed at a family council. The bankrupt said that he had
discugsed the matier withﬁthe owner of the hotel who was
prepared to take ?WQngala" and the block of flats called
"Lochgarrie® in part payment of the purchase money. The
purchase was effected and it was arranged that the property
should be put in the appellant's name. Lochgarrie Flate
wae a property acquired im 1935 in the neme of the bankrupt's
daughter the consideration being £8,000. The bankrupt, accord-
ing to the evidence,stated that he would make up later to his
daughter the trana{er by her of the Lechgarrie Flats. The
flats, as already appears, weretaken over at that value in
part satisfaction of the consideration for the purchase/of
the WElgett Hotel. The consideration for the acquisifion of

in the daughterg name

Lochgarrie Flats/was the payment of £4,500 and the transfer

of "Wilga Flats® valued at £3,500.
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The bankrupt had negotiated the acgquisition of "Wilga
Flats" in the name of his daughter for £3,650, subject to
a mortgage of £1,850, which was satisfied by taking over
certain land in Paramatta Road in the name.of the daughter
and alsc & mortgage which the holders cr one of them agreed
with the bankrupt to pay in case of default om the part of
the mortgagor. In fact this mortgage was retransferred by
the daughter in ecconsideration of the payment of a sum of
£1,700.

Wongala €@attage was a property acquired in 1939 in the
name of the ippellant at a value of £2,000 representing part
of the consideration for the sale of Raymond Flats.

Raymond Flats were acquired in %935 in the name of the
appellant for the sum of £7,600. The purchase price was
satisfied by a payment inm cash of £3,100, the transfer of
certain properties in Maroubra Bay Road and Paine Street
Randwick valued at £1,000 and £2,000, standing in the names
of Francis and Hilda O'Grady respectively of which the bank-
rupt waé the beneficial owner, and of a property called
"Aston Gardens" Woollahara valued at £1,500, acquired in the
name of the bankrupt's daughter frem his mother Annie Mozall
in whose name apparently the bankrupt had purchased the pro-
perty. The evidence doeg not, I think, diselose the source
of the cash payment £3,100. Raymond Flats it will be re-
membered was one c¢f the properties which the appellant said
the bankrupt appropriated or made cver to him as ccmpensation
for breaches of trust committed,yy the bankrupt.

Oceanic Hotel Coogee.

The bankrupt held a lease of this hotel from 1931
to 1939. In 1939 he proposed a further lease for a period
of one year with an optiem of purchase fer £70,000. The
landlord declined the offer but agreed te sell for £70,000
including furniture. The purchase was made in the name of

the appellant and the bhankrupt's daughter. A sum of £20,000

was paid by means of two chegues Wonideabziainicandedine




One for £1,000 drawn by the bankrupt and the appellant ée
directors on the account of the Coogee Bay Company Ltd. and
later refunded by means of a cheque drawn by the bvankrupt on
the ©Oceanic Hotel account. The other a cheqﬁe for £19,000
drawn by the appellant on his account inte which had been
paid £2,000 in cash and also a sum of £17,500 or thereabouts,
part of the proceeds of sale of the Aerodrome Hotel. The
baflance £50,060 remained outstanding.

The land on which the Aerodrome Hotel stands was
acQuired in the name of the appellant and a building was
erected thereon at a cost, found by the bankrupt, of about
£10,000. The Aerodrome Hetel, it will be remembered, was
one of the properties which the appellant said was appropria-
ted or made over to him by the bankrupt as compensation for
breaches of trust committed by the bankrupt.

In 1935 the Settler's Arms Hotel had been acguired in
the name of the appellant but the hotel was delicensed and
in 1938 the license was acquired and transferred to the
Aerodrome Hotel.

Cheverton Flats.

This preoperty was acquired in the name of "Birdie
Pitt" for £16,500 and was sold im 1940 for £15,250. It was
subject to a mortgage of £12,500 which was taken over. The
appellant asserted that he agreed with his sister to purchase
"this property. The Judge accepted this statement, for the
purposes of the day, and only declared that one half interest
belonged to the bankrupt while it stood in the name of
"Birdie Pitt".  "Birdie Pitt", whose real name is Morris, was
a dressmaker employed by the female members of the Trautwein
family. She had no beneficial interest in the property.
The &£4,000 for the equity of the property was satisfied by
the payment of £2,000 cash and the transfer of a property
known as "Ruperra"' in Elizabeth Bay valued at £2,000.

Apparently the-cash payment of £2,000 was derived from a sum



of £2,104 credited to the account of the appellant and
being the balance payable in respeqt of the resale of the
flats by "Birdie Pitt™*.

The property known as "Ruperra" had been acquired in
1938 in the name of the appellant im part satisfaction of a
sale of "Orielton Famm" which was one of the properties which
the appellant said ﬁad been appropriated or made over to
him as compensatien for breaches of trust.

"Orielton Farm" had been écquired,in 1931 in the name
of the bankrupt's brother for £16,000 subject to a moftgage
of £10,500. ‘ The mprtgage wa& taken over, and the balance
of the price was satisfied by the transfer of land in Rand-
wick valued at £1,000 acquired in the name of the bankrupt's
daughter and of an equity in flats known as "Ambassador
Flats" acquired in the name of the bankrupt's breother,
valued at £4,500. The Ramdwick property had been aecquired
for £2,100 in exchange for the Park Gate Hotel valued at
£800 acquired by the bankrupt in 1925; land at Penshurst
valued at £1,000 acquired by the bamkrupt in 1925, and cash
£300. The "Ambassader Flats" had been acquired im 1930
in the name of the bankrupt'’s brother in part satisfaction
of & sale by the bankrupt of the Regent Hotel, South XKensing-
ton, erected, I gather, on land acquired by the bankrupt in
the name of his mother Agnie Mozall. The acquisition of
Cheverton Flats is thus traced tc the acquisitione by the
bankrupt of the Park Gate Hotel, the land at Penshurst and
the Refent Hotel.

Royal Hotel Walgett.

Wongala Cottage.

Raymond Flats.

Settler's Amms,

Ruperra, Elizabeth Bay Road.
atel
Club House,/Peak Hill.

Commercial Hotel.




All these properties had zlso been sold at the date of
&equestratlon but it is declared that while the properties
stood in the name of the appellant they belonged beneficially
to the bankrupt. All but the Club House Hotel, Peak Hill and
the Commercial Hotel have been already mentioned. Royal Hotel
Walgett, Wongala Cottage and Raymond Flats in connection with
the Royal Hotel Riverstone. Settler's Amis in connection
with the Oceanic Hotel. Ruperra in connection with Cheverton
Flats.

The Club House Hotel, Peakx Hill was acquired in 1934

in the name of the appellant. But he said that he knew
nothing about it and had never had anything to do with it

and had heard that the bankrupt bought it and sold it practi-
cally straight away at a profit.

The Commercial Hotel.

Avout 1935 Walsh and Cashel purchased this hotel
from the registered propeietors. Walsh's interest was
acquired in the name of the appellant and in 1936 was sold
to Tooth & Co. Ltd. The registered proprietors, Walsh and -
Cashel, in consideration of £800 paid to them, and in con-
sideration of £500 paid by Tooth & Co. Ltd. to the appellant
and of £50Q paid by Tooheys Ltd. to Cashel, transferred the

hotel to Tooth and Co. Ltd. and Tooheys Ltd. The appellant

. said he knew nothing about the transaction but that he handed

over to the bankrupt the sum of £500 to hold on his behalf.
The judgment appealed from also declares that certain
versonal property standing in the name of the appellant forms
part of the bankrupt's estate and directs that the same be
transferred tqﬁhe respondent as trustee of that estate.

Coogee Ray Hotel Pty.Ltd. 25, 700 shares,

In 1926-1927 the bankrupt acquired some 78,000 shares
in the Coogee Bay Hotel Ltd., which changed its name in 1937
to the Coogee Bay Hotel Proprietary Ltd. In 1928 the bankrupt

transferred 10,000 shares to his mother Annie lMozall, 10,000




shares to his sister, Augusta Chapman, who at the time held
200 shares, and in 193t he transferred 17,418 shares to his
daughter, 10,000 shares tc his sister'Hilda,o'Grady, 10,000
shares to his wife and 10,000 shares to his brother who at
the time alsoc held 200 shares in the company. In 1932 the
bankrupt's wife transferred 5,000 shares tc one Egan and
another 5,000 shares in 1933 to one Hill who in 1934 trans-
ferred the same to one Hooker who sometimes acted as agent
for the bankrupt. In 1933 one Small transferred 500 shares
to the appellant and in 1935 the bankrupt's sisters each
transferred to him 10,000 shares and also in 1935 Egan trans-
ferred to the appellant 5,000 shares which the bankrupt's
wife had transferred to him. Small, the bankrupt's sisters
and Egan had no beneficial interest in the shares in their
names and held them for the bankrupt. The brother stated
that the bankrupt desired to put 10,800 shares in his name
for the appellant and he replied that he was agreeable.
Accordingly shares were transferred into his name but he had
no veneficial interest in them. In 1940 one Coward transge
ferred tc the appellant 312 shares. The appellant asserted,
as already appears, that the shares transferred inte his name
were compensation for breaches of trust on the part of the
bankrupt. About 1935 the appellant applied for 100 Governor
gshares which were allctted to him and gave him complete con-
trol of the company. The bankrupt and his wife relinguished
their positions as managing director and director of the
company and were thereupan appointed as ordinary directors.

The company at first fixed the‘appellant's renuneration
ags governing director at £30 per week, but in 1936 increased
it te £4,700 for the year and in 1937 raised it to £5,700
while for the same pericd the bankrupt and his wife's re-
muneration was fixed at £1,300 and £500 per year.

In 1938 the company borrowed £45,000 and advamced it

to the bankrupt free of interest and without security. Later
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a further sum of £15,000 was borrowed of which £14,500 was
advanced to the tankrupt free of interest and without security:
the balance was advanced to the appellant. Advances made

to the bankrupt's daughter were alsc to be free of interest

and without security.

Amounts standing to the credit of the bankrupt's wife
for director's fees were transferred to the credit of the
bankrupt. And likewise in 1937 a sum of nearly £4,000
standing to the credit of the appellant's account was trans-
ferred to the credit of the bankrupt's account.

Tattersalls Hotel Penrith Proprietary Ltd. 500 shares.

In 1939 the bankrupt held a lease of this hotel for
.10 years. The company was incorporated im 1939 for the pur-
pose of carrying on the hotel business. But the lease of
the premises remained in the bankrupt. The bankrupt was
appointed Chairman of Directors of the company. Applications
for shares were made by and allotted to varicus persons.
The appellant applied for and was allotted 500 shares.
Minutes of a directors meeting of the company record in 1940
that the directors being sktisfied that certain shares were
held either by or in trust for the bankrupt resolved that
the same be transferred into the name of his trustee in
bankruptey. These shares were:-

500 shares in the name of T. C. Trautwein.

500 * L " " M. Hogan.

1000 shares in the name of H.M. Ansley

1000 " LA " " Francis O'Grady

500 " LA " * Austin Frauenfelder
500 " LI " * Alex J. Maston

500 M LA " " Ronald Walker.

The remaining shares issued by the company were:-

500 shares im the name of the appellant (already men-

tioned)
1 share LA " " L.%W. Ryan
1 share "noon " " CJ Angles
50Q ghares " * " "  Ronald Walker.
/000 share$ 4 “ e ” K. W, Freyenfelder

) 100 shares - “ - o L. T Hooker
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The application in the name of Walker was for 1,000
shares and he was allotted that number. But it should be
ocbserved that the shares allotted to Hogan, Frauenfelder and
Walker were all paid by means of cheques drawn by the Scottish
Loan and Finance Co. Ltd. The amount payable in respect of
the shares issued in the name of the gppellant were satisfied
by means of a cheque drawn on his account but inte which a
sum of £500 was paid a day or so before from another account
in his name, a cheque from the bankrupt's wife, a cheque
drawn by one Forsyth and two small cheques drawn by the Coogee
Bay Hotel Proprietary Ltd. And according to the respondent

the shares in the name of Hooker belonged tc him.
’ Gosford Racing Club Ltd. 21,709 shares.

These shares were acquired about the year 1935 in the
naﬁe of the appellant from various sources. Cne Hooker,
who sormetimes acted for the bankrupt negotiated two of these
acquisitions. And as to 9,400 of these shares acquired from
GaUt's Betate the evidence is that the bankrupt purchased
them. But it will be remembered that the appellant said that
" the bankrupt appropriated or made over these shares to him
ag compensation for breaches of trust committed by the bank-
rupt.

¥enangle Park Racing Club Ltd. 697 shares.

These shares were transferred to the appellant in
1934-5 by three different persons. About the same time,
1935-1936, shares were transferred into the name of Annie

and 450 more at some unspecified date

Mozall (300), the bankrupt's wife (1325), the bankrupt's
sister Hilda (600), his brother-in-law Franciz 0'Grady (501),
the bankrupt's sister Augusta (200) and the bankrupt himself
(522). The bankrupt's sisters and his brother-in-law had
no beneficial interest in their shares and the O'Gradys
transferred the shares im their names to the trustee in
bankruptcey. And the appellant asserted, as already stated,

that the shares in his name were appropriated or made over

to him by the bankrupt as compensatien for breaches of trust



12.

committed by him and he also said that he did not provide
the consideration for their transfer.

Richmond Jockey Club Itd. 462 shares.

The Jockey Club Co. acquired certain property from
t he Richmond Trotting & Racing Club Ltd. im which the bankrupt
was interested. As part of the consideration for the ac-
guigition of the property of the Trotting Club the Jockey
Club agreed to allet to the bankrupt and his nominees ceestain
s hares. Accordingly 462 shares were allotted to the appellant
who gave no éonsideration for them.

Riverstone Hotel Pty. Ltd. 100 shares.

This company was formed to take over the tenancy of
the Royal Hotel, Riverstone, already menticned. The appellant
was allotted 100 shares and his sister 100 shares. If,

h owever, the appellant held the hotel itself in trust for
the bankrupt the benefit of this tenancy accrues to him or
his eetéte.

Howell's Mortgage £3,000.

The judgment declares that the sum of £3,000 lent by
the appellant on mortgage te Frank Howell was money that be-
1 onged beneficially te the bankrupt and was lent by the
a.ppellant to Howell as a trustee for the bankrupt. About
1934 the sum of £3,000 was lent to Howell on the security of
a mortgage given to the appellant. The appellant's evidence
is to the effect that the bankrupt gave him the money so that
he could lend it to Howell, which he did. By 1936 the princi-
pal money and interest had all ‘been repaid.

Bonds Numbered 5035 & 8698.

Bond 5035 was converted into Bond 8698. The appellant
a.sserted that he reqnestedAthé bankrupt to purchase the bonds
feor him’that he did so, and that the appellant paid him for
the same. The judge did not velieve the appellant and was
gatisfied that the bonds were purchased by the bamkrupt on

his own account and cut of the loan of £45,000 made to him
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by the Coogee Bay Company Pty. Ltd.

It will be gathered from this sumary, as was said by
the learned judge, that the bankrupt toock a lea&ing part in
planning these various transactions, negotiating them, deciding
what property sheuld be purchased and how the acguisition
ghould be financed and carried out. And also thai the bank-
rupt was trafficking im property in the names of other people.
Alsc that his methods of acquiring property were unusual, and
a8 the judge said, circuitous. Moreover the bankrupt B acquis-
ition of property im the names of cther people was coincident
with the increasing and overwhelming demands upon him for
income taxes. And the dispositions in favour of the appellant
involve amounte that arrest attention. Thus £19,800 in cash .
(including mortgage r&paymﬁnts) was put into Royal Hbtel,
Riverstone and £20,000 cash inte the Oceanic Hetel, Coagee.

The evideﬁce does not, I think, state the exact value of the
shares standing in the name of the appellant but it is to be

chserved that advances were made to the bankrupt by the Coogee

Bay Company Pty. Ltd. of £60,000 free of security and interest

from meneys that it had borrowed on the gevurity, I apprehend,
of the hotel preperty. The appellant, it will be remembered,
had the complete control of the company as the holder of 100
Governor Shares. And the appellant was a youhg man - who
attained his»majérity in 1933 - and, as already appears, of
small means and little business eEperience. The learned
judge also relied upon other facts connected with the receipt
of rents, profits and dividemds and he alaﬁ.referred to some
dealings with the Blue Mountains Hotel}\The Ivanhoe Hotel,
the Belmore Hotel and the Maroubra Hotel which in the main
he discarded.

But I do not find it necesgary to investigate these
matters in detail for the summary given is sufficiemt, in my
judgment, for the detemination of the appeal.

The decision of the judge in bankruptcy must be displaced
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by the appellant especially in a case in which he saw and
heard material witnésses. The suggestion on the part of the
appellant that the dispositions in his favour were for his
advancement in life is destroyed partly by his own assertion
that many were made to compensate him for various breaches of
trust on the part of the bankrupt, and partly by the magnitude,
the time and the form of the various dispositions. True,
the judge did not accept the appéllants assertion that the
disposition_s were made to compensate the appellant for
breaches of trust committed by the bankrupt, but it neverthe-
less operates against any presumption of advancement.
Omitting for the time being the transaction relating teo

"Dover Heights*,which has not yet been mentioned and which I
shall examine later,and putting also on one side the suggestion
of advéncement,the facts already summarised amply smstain

the judge's conclusion that at the commencement of the bank-
ruptcy the Riverstone Hotel and the interest in the Oceanic
Hotel acquired in the name of the appellant and the shares

in the Coogee Bay Hotel Pty. Ltd. and the other shares before
mentioned belonged to the respondent the trustee in bankruptcey
on the ground that the appellant was & trustee of the same for
the bankrupt.

But I méstrefer to a formal objection in connection
with the Oceanic Hotel.

It was said that the proceedings relating to this
Hoteyhre defective for want of parties. It will be remem-
bered that the hotel was acquired in the name of the appellant
and his sister, the bankrupt's daughﬁer. But the declaration
and ancillary order affect the appell;ht'a interest alone and
the orderrdirecting an assurance relates to that interest and
in no way affects the interest, if any, of the daughter.

This ebjection fails.

The judges conclusion as to the Bonds and the order as

to Bond No. 8698 is well supported by the evidence.
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And his conclusionsas to property that formerly stood
in the name of the appellant!ls also supported By the evidence,
I refer to Royal Hotel, Walgett, Wongala Cottage, Raymond
Flats, used directly or indireétly in financing the purchase
of the Royal Hotel at Riverstone. And to the Aerodrome Hotel
and Settler's Arms used directly or indirectly in financing
the Oceanic Hotel. And to a half interest in Cheverton Flats
acquired in the name of "Birdie Pitt" and the property
"Ruggrra“ used in financing the purchase. And to H0well;s
Mortgage . And also to the Club House Hotel and the Commercial
Hotel. It was contended, however, that the.: declarations
in respect of these properties were"in thefair" and were not
made as a step towards abtaining any relief. But in the
majority of cases the deeclarations are a step tgwamds obtain-
ing a declaration in respect of other properties g?é?}Rgggiz
stone, Oceanic/ggge%heverton Flats. And in all cases they
are a step towards further administration in bankruptecy of
the bankrupf's estate. Ne order is made requiring an assur-
ance of thése properties teo the trustee and standing alone
they do not entitle the trustee to any account of rents,
profite or dividends received by the appellant. But they
may with other evidence form the basis of further proceedings
in bankruptcy for account. They are not declarations "in
the air?, but are a step towards further remedies or accounts.
And it was also objected that the proceeding, so far as it
related to Cheverton Flats, was defective as to parties.
"Birdie Pitt", in whose name the property was acquired, and
the bankrupt's daughter were, it was séid, necessary parties.
But the declaration and omder only relate to one half interest
in the property while it stood in the name of "Birdie Pitt",

a mere nominee of the appellant, and deoes not affect the other
half interest which may or may not belong to the bankrupt's

daughter and in reSpéct of which other proceedings are pending,

so the Court was informed.
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, The trustee in bankruptcy also relied upen the provisions
of S. 37A of the Conveyancing Act 1919 (N.S.W.), as amended,
which corresponds with the Statgte 13 Bliz. c.‘5. The judge
declared that the provision of money by the bankrupt for the
purchase of the Royal Hotel, Riverstone, the gift of maney by
the bankrupt for the purchase of the appellant's interest in
the Oceanic Hotel, the purchase of properties which formerly
stood in the name of the appellant, ... : the transfer of shmres
in fhe Coogee Bay Hotel Pty. Ltd; and the purchase of the
shares,other than the shares in the Riverstonq/%%;ilLtd., we re

alienations made by the bankrupt with intent to defraud
\

creditors. The Conveyancing Act 1919-1932, S. 37A providess-

"Save as provided im this section, every alienation of property,
made...with intent to defraud creditors, éhall be voidable at
the instarce of any person thereby prejﬁdiced". The provision
does not extend to alienations of property in good faith.

"In whatever way the disposition of property be affected, it
will be held withim the meaning of the Statute, which is
general, for the suppression of fraud; and a man will not be
allowed to do in one way that which he cannot do in anothexr".
(May, Fraudulent and Voluntary Dispositionsof Property, 3rd ed,
p. 20}

The facts of the case warrant the conclusion that the
bankrupt purchased property in tﬁe name of the appellant and
had assurances made to him of that property with intent to
defraud his creditors principally the Income Tax Bommissioners.
And omce it ?t.found that theée purchases were not for the
advanceﬁent of the appellant but for Fhe baﬁkrupt himeelf, then
the conclusion is almost inevitable thét the purchases and
assurances were -made with intent to defraud creditors. But
what property was alienated by the bankrupt? He was not
named as the purchaser nor was he a party to any instrument

of conveyance, transfer or assurance. Under the Statute of

Elizabeth "all kinds of real and personal property, whether
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legal or equitable, vested or contingent, in possession or
reversionary, which are subject to the payment of debts, and
liable to be taken in execution, at the time of the fraudulent
conveyance; but (unless the debtor be dead or a bankrupt)

no property which is not so ligble". A purchase in the

name of a child or other third person was not originally

held to be within the Statute 13 Bliz. But that does not'lwurf
appear to be the law. (May on Fraudulent Dispositions 3rd

ed. pp. 13-18). Wood ¥.C. in Barrack v McCulloch 3 K.& J.

117, at p. 118 said:- "The late case of French v French

@ BeG Mac. & G. 95)shows that property purchased as it was

in that case with the goods of the debtor is within the
statute. The debtor in that case sold his business and stock-
in-trade in consideration of a money payment, and alsoc an
annuity to himself, and a contingent annuity te his wife if
she survived him; and it was held that the annuity so pur-
ch@sed for his wife waa a gift to her by her husband, which
wag void under the Statute as against his crediﬁors".

So in the case before the Court the purchase of pro-
perty by the bankrupt in the name of the appellant and con-
veyed, transferfed or assured to him by the vendors as
arranged by the bankrupt constituted an élieﬁation of property
by him within the meaning of the Conveyancing Act and having
been so purchased and assurances &5;;252& with intent to
defraud his creditors the dispositions are void at the
instance of the trustee in bankruptcy. »

But I would substitute for the declarations made below .
declarations that the purchase of thg\various properties in
the name of the appellant and the assurances made into his
name constituted alienations of property by the bankrupt with
intent to defraud his creditors and that the samé are void
against the respondent his trustee iﬁ bankruptcy.

The "Dcver_Heights” property remains for consideration.

This property was purchased in May 1938 and transferred to
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the appellant in the same month. It was purchased as a
home for the appellant who had married im 1937. It was
purchased in the name of the appellant. But the bankrupt
provided the purchase money £2,140 out of the sum of £45,000,
already mentioned, advanced to him by the Coogee Bay Co. Pty.
Ltd. A dedlaration was made by the judge that Dover Heights
belongs to the respondent és trustee in bankruptcy on the
ground that its purchase constituted a settlement of the same
within the meaning of S. 94 of the Bankruptcy Act 1924-1933
and as such was and is veild against the respondent as such
trustee. That section provides:- "Any settlement of
property(not being - certain settlements immaterial here)
shall...if the settlor becomes bankrupt at any subsequent

time within five years after the date of the settleﬁent -

be void against the trustee in the bankruptcy unless the

parties claiming under the settleﬁent can prove that the »
settlor was at the time of making the settlement able to pay
all'his dehts without the aid of the property comprised in

the settlement, and that the settlior's interest in the pro-
perty passed to the trustee of the settlement or toc the donee
thereunder on its execution”. "'Settlement' for the purposes
of this section includes any conveyance or transfer‘of
property"”. "The transaction must be in the nature of a
settlement, though it may be effected by a conveyance or
transfer. The end and purpose of the thing must be a settle-
ment, that is, a disposition of preperty to be held for the
enjoyment of some other person. .Thus a purchase by the
father of shares, which are registergd in the son's name,

and upon which the son receives the dividends, is within

the Statute. But where the gift is of moﬁey to be expended
at once, the transaction is not...within the seetion (In_re

Player ex parte Harvey 15 Q.B.D. 682, at p. 687; Willisms v.

Lloyd 50 C.L.R. 341, at pp. 364+375).
It is contended that the bankrupt settled the sum of
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£2, 140 upon the appellant and not the préperty itself
though it was conceded that the property stood charged with
that sum. 3But on the ﬁhole I think the finding of the judge
canrnzet be disturbed. It is a question of fact whether the
bankrupt himself purchased the property in the name of the
appellant or provided him with a sum of money to purchase
the property for himself. Speaking generally the bankrupt
did not provide the appellant with moneys to purchase
property but negotiated pﬁrchases on his own account and
had them transferred then into the name of the appellant.
The Jjudge was justified,-l think, in concluding that the
bankrupt pursued his usual method of business and himself.
purchased "Dover Heights" and had it transferred into the
name of the appellant as €4sattlement for his benefit.

It was suggested on the part of the appellant during
the asrgument before this Court, that he ié entitled to a lien
or charge in réap&ct of obligations incurred by him iﬁ
coﬁnecﬁien with any property which he is by the judgment
appealed against directed to convey or transfer to the
trustee in bankruptcy, and to be indemnified by the trustee
in bankruptcy.against obligations in respect of which the
appellant may become liable in respect of the prepertiy.
so directed tc be conveyed or transferred. 'This claim was
not made before the Bankruptcy Court nor in the notice cf
appeal to this Court.

It may be that the appellant is entitled to liens and

cbligations properly

charges and tc be indemnified against
incurrea by him in connection with proﬁerty directed to be
conveyed or transferred to the trustee in bankruptey, but
whether the indemnity should be personal on the part of thé
trustee, leaving him to his right of indemnity againgt the
bankrupt's estate, or éonfingd~to the assets of the
btankrupk's estate, has nﬁt been argued, and this Court should

not, I think, finally dispose of the matter without more
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precise knowledge of the claims of the appellant. It will be
sufficient protection for him if it be declared that, the
conveyances and transfers directed by the judgment are
without prejqdice to any application onm his part to the
Bankruptcy Court for an erder declaring, what, if any, liens
or charges in his favour the properties are subject and
what indemnity or indemnities, (if anyJ}, should be given to
the appellant. Subject to the approval of the judge, the
parties, if they agree, can settle the form and iun case
they differ then the judge in bankruptcy can dispose of the
matter. |

Subject to the variations and additions menticoned,

this appeal chould be dismissed. .
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