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MacGREGOR 

v. 

THE COMMISSIONER OF PATENTS. 

REASONS FOR JttbGMjNT. LATHAM C.J. 

This is an appeal from a decision of the Commissioner 

of Patents refusing to accept an application and specification for 

a patent for a sectional tubular steel pole or mast. The Patents 

Act 1903-1935, sees. 39 et seq., require the reference of 

applications and specifications to an examiner for report. In this 

case the examiner, after various amendments had been.ma.de in the 

specification, reported adversely to the applicationo The 

Commissioner refused the application on the ground of want of 

subject matter - which is a "lawful ground of objection", see sec .46. 

The appeal comes to this court under sec. 47 of the 

Patents Act. Though described as an appeal, the proceeding is a 

matter in the original jurisdiction of the court. The Commissioner 

is not a court from which an appeal lies to the High Court under 

sec. 73 of the Constitution. The matter comes before the High 

Court by virtue of sec. 72, whiqh provid.es that "The Parliament may 

make laws conferring origina.l jurisdiction on the High Court in 

any matter - (ii) Arising under any laws made by the Parliam!pnt. 11 

.The court in the present case has therefore admitted evidence of 

facts which were not before the Commissionero 

If the decision of the Commissioner is upheld, the 

application cannot proceed, and the applicant cannot obtain a patent 

for the invention cla.ime d. A decision against the applicant, 

therefore, finally disposes of the right which he claims. If a 

decision is given in his favour the grant of a patent may still b€ 

opposed by any person, and the validity of the patent (if granted) 

may be challenged in proceedings for infringement or for revocation. 

In McDonald v. The Commissioner of Patents, 15 C.L.R., 713, it 

was held that, where the invention had not already been patented or 

j been the subject of a prior application, the Commissioner should 

not I 
______ } 
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not refuse to accept the application and specification unless it 

1vas clear and obvious that it could not be granted. The case, as 

~. Justice Isaacs said (p. 719) must be so clear that the 

application could be said to be 11 so plainly wanting in merit, or 

subject ma,~ter, or so manifestly an infringement of some other 

patent, or ... ,so obviously an attempt to monopolize something already 

a rnatter of common knowledge, that the public ought not to be 

troubled to oppose it. 11 It is upon this basis that I consider the 

present appeal. 

The complete specification describes a tubular steel pole 

such as a telegraph pole, consisting of sections diminishing in 

diameter from lower to higher sections • The lower open end of a 

bigher section is fitted over the upper end of a lower .section, 

and is held in its place by its weight and the friction.of the 

opposing surfaces without any bolts, rivets or the like. The 

cross-section of each part of the pole can be described either as 

an ellipse with flattened sides, or as a rectangle with rounded 

ends. It is claimed that this construction is much stronger than 

would be provided by sections with a circular cross-section; that 

~t secures rigidity of the pole along the long axis of the ellipse, 

while permitting some desirable.' flexibi·li ty · in ·the' line of the 

The flat sides of the pole are claimed to be more 

simple and effective than the rounded sides .of a circular pole for 

attaching cross-arms to the pole to carry wires. 

The specification describes apertures cut in the metal of 

each section which are convenient for ventilation and inspection and 

for preventing or limiting internal corrosion by permitting 

atmospheric circulation which will dry the interior surfaces of the 

pole. Such apertures in the lowest section enable the earth in· 

which the pole is set to be rammed both inside and outside the 

pole so as to form a key which holds the pole firmly in position. 

The first claim is for a tubular steel pole comprising 

several tapering sections fitted together with the wide end of an 

upper section over the narrower end of a lower section, each section 

having I 



the joints being non~rigid. 
having a cross-section of the shape described/. Other claims 

add the apertures already mentioned and refer to the keying of 

the earth at the base of the pole. There is a claim for cross-arms 

of the same cross-section to be fitted to the pole. The pole is 

also clai~d substantially as described and as illustrated in 
":~;· 

certain d~awings and the separate pole sections of the shapes 

stated are also separately claimed. 

Statements placed before the Commissioner show that the 

applicant's pole.has had a very striking commercial success. It 

is stated that since August 1943, when the inventor's experimental 

trials were completed, the demand for the pole has grown from a 

trial order to 168,571 poles for defence and other services; that 

87,764 poles and masts, representing 394,934 sections, had already 

been supplied, and that production, which was at the rate of 

2,500 poles, or 12,500 sections, per week, was being increased to 

approximately double that figure. 

The Commissioner decided that the application was for a 

design or construction which was not an invention within the 

meaning of sec. 4 of the Patents Act, with the result that he was 

satisfied that a lawful ground of objection existed within the 

meaning of sec. 46 of the Act. 

The Commissioner had before him an English patent 

specification No. 213,953, dated 4th January 1923, relating to a 

. pole of circu1ar cross-section. No reliance was placed upon this 

specification in argument before us. There was also, however, an 

Australian specification No. 19,175 of a patent Yihich was 

granted to Josef Pfistershammer on a convention application dated 

5th September 1934. The specification and d~awings show a tubular 

pole consisting of separate tapering sections of-elliptical or oval 

cross-section fitted over one another, but held together at the 

joints of the sections by soft material which would harden so as to 

f'orm a very rigid tight joint which is described as "a very solid 

interconnection of the elements11 • It is pointed out on behalf' of 

the appellant that this specification does not disclose the 

construction I 
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construction with flattened sides, and that it insists upon a 

joint completely rigid in all directions. 

The Commissioner also had before him descriptions and 

drawings in text books of aeroplane struts or girders with 

flatt'eneq~4sides, and illustrations of apertures made in metal 

elements.&hich remove unnecessary metal without interfering with 

the strength of the element. 

Upon this material the Commissioner reached an opinion 

which he expressed in the following words:-

."Structural designers are employed to specify shapes 
of various structural members to meet particular req11irements; 
and the constructional departure of the present case from the 
prior art consists, according to my interpretation, in the 
flattening of the curve of the ellipse parallel to the major 
axis to produce a curve which differs from the ellipse in that 
it has two flat side faces. This, in my opinion, constitutes 
a slight structural modification and falls within the nature 
of design which would be expected from a competent structural 
designer." 

In this court the Commissioner produced further 

material consisting of an English specification of a patent Noo 

263,116 granted to Sulzer Fr\res Soci6tt Anonyme applied for on 

26th November 1926. It was open to public inspection at the 

Public Library, Victoria, from 12th December 1927. The 

Commissioner also produced a catalogue containing illustrations of 
.e ..... 

poles manufactured by this company. This was placed in the office 

of the Chief Electrical Engineer of' the Victorian Railways in 

.June 1930. The applicant did not argue that the catalogue did not 

become public knowledge. The diagrams accompanying the 

specification and the illustrations in the catalogue do not show 

sections fitted into one another, but they do show an ellipse with 

flattened sides as the cross-section of a tubular pole. 

Thus the Pfistershammer specification does not disclose 

the flattened sides or the non-rigid joints or the appertures 

described in the applicant's specification. The Sulzer specifica­

tion and the catalogue disclose only the cross-section with 

flattened sides in a tubular pole. None Of these documents 

constitute I 
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constitute a publication of the applicant's alleged invention. 

There is not a great deal of evidence as to common 

knowledge. The text.books produced show that metal members of 

structures with a flattened elliptical cross-section were known 

to engin~s generally, that the removal of unnecessary metal 
"' 

from sucJ:"r!liimembers (leaving apertures) was commonly known as 

a form of structural design, and it is obvious that a pole can 

be constructed of tubular lengths inserted into each other. 

Possibly a fu.ll enquiry would show that each one of 

the characteristics of the applicant's invention can be found 

somewhere else, either in a published document or as part 

of common knowledge. But they had never all been put together 

before the applicant thought out and constructed his pole. 

The mere additionfu one another of known things each performing 

a known function and not co-oper~ting to produce any new or 

better result cannot be claimed as a true invention by way of 

combination: British United Shoe ~J.achinery Co. Ltd. v. Fussell 

& Sons ~td., 25 R.P.c., 631, at p. 657. But it is contended on 

behalf of the applicant in this case that there is a sufficient 

degree of co-operation and interdependence between the elements · 

which are put together to consiitute a:·true combination - that 

the flattened sides add to the strength of the pole, that 

the added strength makes it possible to have the apertures for 

inspection and ventilation and improvement of ground support, 

that the flattened sides produce rigidity in the direction 

of strain caused by wires carried by cross-arms while allowing 

flexibility I 
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flexibility across the line of the wires, and that such sides also 

render possible the conv~nient attachment of the cross arms. In 

my opinion this contention is not so obviously unsound that i~ 

should ~e rejected at the present stage on the ground that the 

applicant's,,pole constitutes only a slight structural modification 
:··>. • ... 

which any c~petent designer could produce. In taking this view 

I am influenced to some extent by the great commercial success of 

the pole, although I fully appreciate the fact that commercial 

success may be explained by business enterprise, manufacturing skill 

or good fortune, rather than by an exercise of the inventive faculty. 

Such success is not in itself evidence of invention, but it is 

regarded as of importance in an action for infringement where the 

validity of a patent is challenged: Non-Drip Measure Co, Ltd. v. 

Strangers Ltd,, 60 R.P.C., 135, at pp. 142-3. At the earlier stage 

of application for a patent the success of the invention claimed is 

at least as material a consideration as in an action for infringemento 

When all the elements mentioned in the applicant's claim were put 

together for the fi.rst time the merit of the new pole was, it would 

appear, recognised in a very striking manner. 

It may be that full evidence will show that there is not 

sufficient invention to support a: patent,- but in my opinion the 

application should not be stopped at this stage. I am therefore 

of opinion that the appeal should be allowed and that the court 

should direct that the application and specification be acceptedo 
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Mac GREGOR 

v. 

!liE COMMISSIONER OF P.A!ENTS~ 

WILLIAMS.J. 

!ke Chief Justic4 has already stated the 

nature of the proceedings, the facts, and the princip-

les which should be a.pplied in deciding whether an app­

lication for a patent should be accepted. I shall content 

myself therefore with stating_by reasons very briefly for 

agreeing that the appeal should be allowed. 

The two objections raised against the accept­

ance of the application are want of novelty and want of 

subject matter. Want of novelty occurs where the alleged 

invention has been diselosed by its publieation in a prior 

document or by prior user. The invention in the present 

case, if invention there be, must consist, it seems to me, 

mainly in the appreciation of the increased efficiency 

given to a pole built in a number of s~~tions by fitting the 

lower end of one section over the upper end of the section 

underneath and thereby providing a flexible joint instead 

of the rigid joint then in use, and by perceiving that 

tubular sections having an elongated cross sectional shape 

consisting of semi-circular ends connected by two flat and 

parallel side fa.ces could be joined together in this way. 

Other minor improvements on existing poles are also claimed, 
. 

the principal one being the making of apertures tn the flat 

side faces of the sections to permit ventilation and in­

spection and, in the case of the bottom section, to assist 

.ground anchorage, but these additions would appear to be 

simple mechanical improvements insufficient in themselves 

to constitute invention. The success of the application 

must depend therefore on the validity of the first claim. 
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~ere is no evidence of any prior user or of any disclosure 

in a prior publication of a pole constructed in the manner 

descriied in this claim. The Sulzer Fr~res Sociite Anonyme 
,,.;-., 

specificatt§n and catalogue and the Pfistershammer specif-

ication eac~ deal with the problem of constructing tubular 

poles, but the Sulzer disclosures are the more important 

because the shape of the sections, particularly as shown·in 

the catalogue, is the same as that described in the app­

licant's specification. The l'fis:tershammer specification 

discloses, elliptical or oval cross sections. But these 

publications describe a rigid joint between the ends of the 

sections. They do not contain any suggestion that these 

ends could be joined by the simple process of fitting the 

one over the other. In order to be a prior publication, 

it is not sufficient that the apparatus described or illus­

trated in the earlier specification coUld be made to produce . 
the 'B.esired result. The specificat<ton must contain clear 

·directions to that effect. The documents in the present 

case do not contain any such directions. on the contrary, 

while they deal with the same problem, -they solve it in a 

different manner. 

The next question is whether the alleged in-

. vention is wanting in subject matter, that is to say whether 

it would be obvious to any skilled workman, and so would not 

involve any inventive step having regard to what was comm­

only known and used prior to the date of the application. 

This is in the main a question of fact. The:r;e is at present, 

as one would expect, a paucity of evidence of t.he state of 

common knowledge in the art at the date of the application. 

Assuming that the text books in evidence are part of' such 

common knowledge, they disclose that the method of hollow 

metal construction having curved ends connected by parallel 

flat side faces, and the cutting of' apertures in these faces, 

was well known. There is however nothing to suggest that 

·--
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it was generally or even ~own at all that it would be an 

advantage to give sections of a pole so constructed a flex­

ibLe joint, or that this could be done by the simple method 

of fi t~,~ng ~'he bottom end of one section over the upper end 

of the seet1on below. This method was therefore new to the 

trade, and the evidence is not sufficient to enable the 

Coart finally to decide whether this step forward was a 

sirr~p1e mechanical improvement which would have occurred to any 

ski..l1ed workman or lay su~ficiently outside the track of 

ordinary development to require inventive ingenuity. on this 

question evidence would be available upon a petition for 

revocation or in an action for infringement which is nlbt at 

present before the Court. There is however evidence that the 

applicant's pole proved an inmediate commercial success. Such 

evidence could not avail to validate a claim obviously 

laeking in inventive ingenuity, but it is important evidence 

in a borderline case. If this commercial success was due to 

business acu~en or special business advantage it would have 

little weight, but if it suoceeded beoa.use, although the 

inventive step was slight, it ne'verthel'ess produced important 

practical results, such evidence would ~terially assist the 

applicant's case. It is not, in my opinion,clear at this 

stage of the proceedings that the applicant's invention lacks 

that scintilla of ingenuity which is required to constitute 

subject matter so that a refusal of the application and 

specification is not warranted and I would therefore allow 

the appeal. 

~·""· 
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MacGREGOR 

v •· 

T:HE CO:MlliSSIONER OF PATENTS 

JUDGMENT STARKE J". 

Appeal from a decision of the Deputy Commissioner of 

Patents refusing to accept a complete specification on the 

ground that it did not disclose any invention within the 

me.aning of the Patents Act 1903-1935 .. 

The invention claimed is sufficiently described in 

claims 1 and 2 of the Specification:-

" {1} A sectional or built-up tubular pole, post, mast 

or the like of the type referred to and comprising 

a plurality of tapering tubular sections which are 

ouilt up one upon the other by fitting the wide 

lower end of one section over the narrow upper .end 

of the precedi_ng sec~J.on, characterized in that the · 
. 

tubular sections have an elongated cross-sectional 

shape consisting of semi-circular or curved ends 

connect.ed by two flat and parallel side faces, and 

the joints are not cemented or entirely rigid, this 

in conjunction with the cross-sectional shape of 

the sections allowing the pole to have limited 

~exibility or dampened movement at the joints in 

a direction across the minor axis. 

(2}' .A sectio.nal or built-up tubular pole, post, mast 

or the like of the type referred to and comprising 

a :plurality of tapering tubular sections which 

are built up one upon the other by fitting the 

~ide lower end of one section over the narrow 

up:per end of the preceding section, characterized 

in that the tubular sections have a.n elongated 

- __ j 
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a. 

cross-sectioc.a.l shape consisting of semi-circular 

or curved ends connect!ld by ~wo flat and parallel 

side faces and the joints are not cemented or 

entirely rigid, this in conjunction with the 

croee-sectianal shape of the sections allowing the 

pole to have limited flexibility or dampened 

movement at the joints in a direction across 

the minor axis, and further characterized in that 

said fla.~ side faces have apertures or openings 

f•rmed in them for internal vent ilat.ion and 

in~pection of the pole.tt The other claims are 

dependent upon these claDns and do not require separate 

consideration. 

In dubio the Commissioner and 'the Court accepts a 

complete specification and allows a paten~ to issue since the 

refusal of a patent is fina.l whilst a contrary decision 

leaves it open to contest the validity of the patent in 

other proceedings.. But the doubt should be real and 

substantial and not arbHrary or fanciful. 'I'he rule is not 

intended to relieve any tribunal of all responzibility and 

enable it to follow the line of least resistance. 

In the present case it is conceded that tubular steel 

poles and masts comprising a plurality of tubular sections 

built u~ one upon the other by fitting the wide lower end 

of one section over t.he narrow upper end of the preceding 

section. The sections of these built up poles were circular 

or of ava.l or elliptical shape in erose section a.nd the 

joints were made rigid.. Uow the imprevements which the 

applicant claims in these built up or tubular poles aret-

(1) that the tubular sections have a cross 

sectional shape consisting of semi-circular 

or curYed ends connected by two flat or 

parallel side ·faces .. 



(2) The joints are nat cemented or entirely rigid. 

(J) The flat side faces, have apertures forn1ed in 

them. 

The advantages \'ihich accrue. from this canst ruction 

are accoTding to the complete S:peoifi.cat.ion:-

(1) The flat side faces prevent lateral bulging. 

(2) Tb~ special cross Eection gives in~rea.sed 

strength to weight ratio in comparison with the 

continuous curve section poles. 

(3) The apertures give internal ventilation and 

inspection and in the ground sect,ion of the 

pole act to the earth outside the section 

VIIi th the earth num:ned back into the spa.ce 

forming the interior of the section thereby 

forming secure ground anchorage. 

The claims are for a ju.x.ta..positio:n of parts ·but not 

for a combination of inter-acting parts to achieve the 

de sired result (IIrit ish United Shoe Machinery Company Ld~ v. 

A. Ji'ussell & Sons I.d. 2? R.P.C-.-:631, at p. 657). Ordinary 

skilled designing work or mere workshop irnprove:ments do not 

co nsti.tute invention ( Sa.fvea;.ns Akt ie Bola.g v. 1t,ord Mota r 

Company (England) Ld .. 44 R.P.C. 49, at p .. 61 ). And 

cmmnercial success does not constitute invention though it 

may be a. factor i.n det .. ermining whether subject matter e.x.ists •. 

The improvelli.ents cla.ime d in this case are mere variations in 

th.e shape and form of the pole. Making flat faces on the pole 

instead of ci.rcula.r or oval faces is a mere va.riation of shape 

well within ordinary designing work or workshop improvement 

and. so is making joints flexi"ble rather tha.n rigid and 

:placing a.JJertures i.n the poles for ventilation and for 

anchoring them. There is nothing constituting invention in 

the const.ruction or form of the pole or in the result. 

But. it is said that the two flat; and parallel side 
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face a :provide a.n increase in strength so that it is :possible 

to ~ke aiJertures in the poles witb.out aiJ}Heciably reducing 

the,.,,,pverall strength of the IJOle, the apertures l:leing so 

positioned. and shaped that the remaining metal of the 

section fundamentally resembles a. lattice structure. Be it 

so, the structural modification is well within the capacity 

of an ordinary skilled designer and th.e stresses may be 

rea.dily calculated according to VIJell known engin.eering 

formulae. 

In my judgmeht, the decision of the Deputy 

Commissioner 'll'as pla.~nly right and this a.ppeal should 1?e 

dismissed .• 
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I am Ul'k'l.ble to find in the con1plete specification acy new 

step wh.ich might reasonably sU:flilort the grant of a. patent. The 

spec~fication,as it emerged from the course of criticism and 

runendmeni> which it undervTent sis a well drawn document e::;;:pou_n.ding 

the o..lleged inveution as vrell as the applicant could desire, but 

all tlnt it e;ppears to me to disclose is the adoption of a 

particular cross-sectiowsd shape in the te,perine; members of'a 

tubular l;ole and the amiss ion of cement or other mee,ns of securing 

entire rigidity iNhere the top of a lower member or section of the 

pole fits into that aoove it. From these features various 
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advantages are cla i.TJJed to ensue aiid some of thew are claimed as 

l)B,rt of t~·1e invention. The cross-section chosen is by no r.1eans 

recondite,two parallel sides flat,and. the other t"'o70 sides round. 

The omission of cement m d the exclusion of entire rigicH ty whe:ce 

one tapering tube fits into the next is :put forward u.s an essential 

part of the combin2..tion and as depending on the cross-sectional 

shape of the tubes, but it is noticeable that in the provisional 

s:pcvi:fication it is only something t~1at is preferred. 

n The sections 11 , the :provis ionaJ. specification says, " are 

11 :preferably held together solely by the frictional or surface 

11 en~agement of the i:r interfi ttinc; ends, but in some cases locking 

" pins or other auxiliai>y securing means :may also be provided." 

The consequential advantages which,according to some clai ms,are 

,. 
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included in the inventive combination,are,first, that you cro1 

make apertures in the flat sides of the tubular poles to ventilate 

m d to ins]?ect the interior; secondly,tbat the apertures can be so 

:placed that the remaining metal on the flat sides resembles a. 

lattice ·structure ; tl1ird.ly, tl1a t the apertures on the lowest 

member or tuoular section which fits into the ground may be used 

for ramming th_e ~a.rth into the interior,so that there is a form of 

anchoring ; fourthly. thc1.t use at the top of the pole moy be made 

of cross barsco.NS?.Ktu:r~t> on the same princilJles. ConseQuences Which 

are put for~o;rard but :;;erha:ps a.re not incorporated as actua.l 

features of any cl2i m are tll8.t the cross-sectional sllape cives at 

thejjoints a flexibility to the pole in the direction in th ich the 

,. 
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flat :::,ides run, that the flat sides prevent lateral "bulging, 

tha.t they ::ue convenient for the atto.clunent of cross pieces,and 

that the apertures reduce corronion nec1o;.use the air circulates 

within the tube. All this an ounts to ,as I see it, is a claim 

.'··1!"' 

t~aat the adoption for a familiar tYl;e of tubulCJ"r mast or 

ste.niard of,, Yrell knovm croBs-sectiona.l shape \7ill make it 

11ossi ble to do several thinc:s in connexion with the 11ole m d 

will secure certain advantages,including the alleged limited 

flexibility at the joints. But they are not interacting parts 

of a corabination. There 2. re no intege1·s co-o])Cl'ccting to 

:p2·oduco a ner; result or <Hl old result in a nev,r1vay. The 

aperture or hole is a separate feature from the joint. It all 
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comes bank to the c:.:·oss-sectional shape and the advantages it 

gives. The set of conceptions is of the simplest order,even 

assuming that the advantages exist as clai. med. In some 

circumst~mces the choice out of a, number of well 1.-novm forms 

available of a ro nfiguration vll1.ich gives advantages :may involve 

invention,novelty and subject matter,a.s for instance i7hen an 

integer in a machine is given a. non shape. :But, vib.en a y;ell 

known form ofpole is concerned, the takinc of E'J.1. ordine.ry cross-

section fron the stock in trade of ene;ineers is a thing which, 

to my mind,lies outside the ranee of patentability. I c~..nnot 

see that anything is added by :pointing out that the configuration 

allows ·e,pertures to be made,gives a particular inter~ ction 

~ ....... +....­
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at the joints,and presents a flat surface for attachments. 

As I have ,said before,! think that there is no neu inventive 

step disclosed in the specification. But,as often happens in 

ques~ions of patentability,the search for enticipations has 

~~~ 
brought ~o light descriptions of poles which are akin to but not 

<ofll!· 

the sam1as the ap~licant's and so has promoted doubts vn1ether, 

seeing that others ha.ve reached out in the same direction, a· 

question requiring invention for its solution did not exist when 

the applicant proposed his particular version of pole. Doubts of 

this sort are ~familiar consequence of a study of alleged 

anticipations. But a freq_uent explena tion of the phenomenon 

uhich is their source is to be found in the consideration that in 
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all question1of design a manufoo turer who attains, or hopes for, 

success strives for a monopoly. 

The supposed anticipatiDonsin the present case are open to this 

explanation,hut,in any case,I cannot see a~ inventive step in 

.,.. 
vrha t th~~applicant claims. 

Another extrinsic matter v.dlich must be weighed in forminG a 

judgment upon a question of invention or no invention,is the 

commercial success of the article in which the inventive idea is 

said to be expressed. In the present case it appears that some ::tti:3 

trials of the ap~licant'spole were completed in August 1943,that 

it was adopted by the a~med forces here,both Australian and 

date 
American 8l d tbat between that/and November 1944 nearly 400,000 

) 
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sections had been sup~lied to them and that their demand had then 

risen to 12,500 sections a week. I gather that they used about 

five sections for ~ole. 

No doubt this demand shows that,in this theatre of war, a pole 
.. 
. · f'l,i 

made accor£ing to the applicant's design was found suitable to the 
.;:;:. 

needs of the Navy,Army and Air Force and satisfootory. It does 

not ~pear which of its qualities made it so,and,in any case, I 

cannot see how, in the circumstances of this case, it throws a.ey 

light on the question we have to decide,namely,whether there is 

disclosed by the ap~licant's specification a1~ colourable claim 

for en invention. 

I agree in the decision of the Deputy Commissioner that the 
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ap];)lica tion for a patent is for a design or construction which 

is not an invention and I w uld dismiss the appeal. 


