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S ' MACINTOSH'S PATENTS

JUDGMENT

. This is & petition on the part of Archibald Alexander
Macintosh sand the Macintosh Auto Cohtrol Gasificatlion Company
Proprietary Ltd. praying that Letters Patent No. 24688 of
1930 and Wo. 29489 of 1930 may be extended Tor a further term
based uvon S. 84 (1) of the Patents Act 1903-1935. Roth
natents were granted to Archibald Alexender Macintosh but his
rights were ascquired in October 1930 by the Company.

The natents however remain registered in the name of
the original patentee.

The patent No. 24688 expired on 20th. January 1946 and
thaﬁ numbered 29489 expires on the 10th. October 1906,

In 1916, Macintosh and Hunt cobtained Letters Patent
1916 No. 691 for = method of and means for egualising or
meinteining an eguilibrium or eny oredetermined éonditian of
pregsure in retorts or offtake nipes in the manufacture of
coal gas;

Essentislly, the invention was the control of pressure
by the use of an adjustable water level. A vacuum was
employed to induce the flow of gas from retorts, snd the
outflow was controlled by a liquid bath in which the inlet
pipe was submerged to a depth automatically counterbalanced

i

by the admission of a prearvanged and constantly maintained

“supply of liguid end by the free inlet of air to the opposite

side of a dividing plate in a water seel chamber. This patent

Sk of : :
was extended for L. yvears but hasﬂow goon will expirc.

L
The principle used in the Letters Patent 29402 is the

swﬂ%'as witnesses said, but there are impfoﬁﬁents in

mechanical design and in the "sensitivity of conbrol™.

The new design enebles a retort or any number of retol
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to be isolated: the main advence is to introduce & sevarate

L]
control for each retort or each unit of vetorth
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Was

"a neat developement" of the patent 1916 Io. 691 M"and suited

even better the conditions™ thaet No. 691

fiiinm,

Sufficient ingenuity and merit are disclosed ih +the

Mias

claims to support the grant of this patent.

The Letters Patent No. 24688 is for a processand

"

designed to

apparatus for the admixture of oroducer or wabter gas with

coal gas.

There Was nothing new in meking producer za

gas or coal gas or in mixing them.,

Bssentislly, the invention No. 21,688 is

combination of elements but there is nothing

elements themselves. The unit in whiech cosl ¢
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5, water
for a
new in the
gas 1s made is
water gas)

connected with the unit in which producer gas (or

is made and the pressure in esch unit is

controllied both before and in the mixing
ol

indenendently
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this means the calorific value of the mixed gases can be

regulated. Undoubtedly this invention possesses

P

and merit and the Commissioner su

merith,

Fut the guestion is whether the Letters Patent 29,80
8

and 24688 should be extended. The burden is upon the

vetitioners. The evidence makes 8 orima
upholding the validity of various clalns
I am not c. lled apon to investigete that
But it io ;ﬁcumbent upon the pateﬁtee,td

he has been insdegusately remungrated and

facie

inge
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ests "a murked degy

cagse for

in the oe

tents

matter further.

establish that

that

the
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nulty
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of adecguate remuneration is due to no fault on his part.

o profit has been made from the use of the pstents either

in Australia or elsevwhere.




The petition sets out many foreign patents, some of
which have expired. DBut these patents have not been and are
unlikely, I should think, to be worked. There is, I think,
no possibility of competition in Australia from the use of any
of them and they may be disregarded in considering an
extension of the Australian Patents.

These latter patents have oot been pushed with much
energy. But the field was limited: the inventions could only
be used in gas works, of which there were only about one
hundred in Australia, and it was difficult to induce pecple
to make changes in established plants. ZFurther, the war
affected the installation of new plant and any chénges in
established plants. The installations of patented plant or
parts thereof during the whole period of the patents totalled
some eight cases.

Accounts showing the empenditure and receiphks relating
to the two patents do not distinguish between them. But I do
not regard this defeet in the adcounts as of much importance
for the patents are related to one another and in any case a
consideratle loss is established even 1f the salary recgived
by the inventor Macintosh (which swamped receipts) ;ggg{treated
as part of the receipts from the use of the patents.

The substantial question is, I think, whether either
patent is of that "high degree of merit which...would entitle"

a patentee to an extension (In re Saxby's Patent L.R. 3 P.C.

292; at pe 294). The merit must be “consi&erably greater than
ig sufficient to support the grant of the Patent itself".

"The Patent must be one of more than crdinary merit or
utility, and, of the two, it appears...that the utility is an
even more impertant factor than the inventiveness or skill

shown in making the invention" (Trantom's Patent 34 R.P.C. 28,

at p. 37).

Weither patent has that exceptional degree of merit
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that would warrant an extension beyond the Tive

mentioned in S. 8L and counse; for the vetitioners did not

contend to the conitrary. Nor do I think that the natent

No. 29489 has s degree of merit that would warrant sn extension

in normel circumstances. It is at best a nest developement
of an invention some 30 yesrs old which hes not been much
nsed and which has not been of any great sdvantage to the
public. But the war affected whatever chance the patentee
and his purchaser had of exploiting this natent nrdfitably
and that is one of the circumstances of the case, aport P
aiﬁogether from S. 8L sub-seec (O), that the Court may talke
into consideration. In all th? circumstences which I have
mentioned it is Just, I think, to extend this vpatent to the
end of the year 1949.

The Letters Patent No. 2688 is sn ingenious snd

useful corvbination though it has not been much used. Both

because of its intrinsic merit and the difficulties of

(0]

exoloiting it by reason of the wer and its limited field !
it is just, I think, to extend some of its claims to the end
of the yesr 1949, This extension will be by way of regrant
for the natent exnired in January 1946,

' cunsel who apoeared for the petitioner did not oress
for a regrent of claims U, 5, 6,7,0, 9, 10, 13, 14, 15, and
claim 16 is far too wide. Counsel for the Commissioner

g

suggested that claims 2 &3 should be restricted %o

controllers or governors of the type disclosed in the Letters
Petent 1916 Noe 691. These claims are somewhat indefinite
but the words "as indicated™ and "as described" may confine
the claims to such controllers or governors. Tt is a matter
of construction which should be dealt with in other
oroceedings if the claims be ever chsllenged. The patentee

mast be sllowed, I think, to take the risk.
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Order:~ that a regrant of LettersPatent Numbered 24688

of 1930 be made to Macintosh for a period expiring:-é& .
th9~ég3;ﬁ£ the 31st. December 1949 and subject to the
following terms and conditions -

(1) The terms and conditions known as the B.T.H. terms
and conditions (46 R.P.C. at pp. 377-378),
substituting the word "Australia' for "The Tnited
Kingdom",

(2) The new grant is limited ﬁo claims 1, 2, 3, 11 &.12
set forth in the complete specification of said
Letters Patent and the natentee shall make any
necessary consequen£131 amendiments in his combplete
specification as directed by the Cormissioner of
Patents, but so that the Oommissioner'é directions
shall be subject to review by this Court.

(3) That the agreements of 26th. July 1930 and 22nd.
October 1930 with or for the benefit of Macintosh
Auto Gontrol_@asification Comoany Proprietary Ltd.
be extended to the new Letters Patent. \

Order:- that-Letters Patent Numbered 29459 of 1930 Dbe
extended to and inclusive of 31st. December 19L9.
Order:- that the petitioners pey the costs of the‘
Commissioner of Patents including the costs of the
deponent called by him.

Order:- that an office copy of this order be delivered

at the office of the Commissioner of Patents.






