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JUDGMENTS. 

LATHAM·' C . ,r: It is concedecl, and. must be conceded, that, in 

order to establish the case presented by the prosecutor, the 

onus is on the prosecutor to prove that the de.fendant did not 

require the production of a consumer's licence corresponding 

in number with the n1ilmber end.orsed on the ration tickets, (in 

respect of' which he admittedly ti.isposed o.f motol" spirit) as 

required under Regulation 27 of the Liquid Fuel Regulations. 

The evidence as to the possession of Howard's 

licence at the relevant time is ambi.guous and unsatis.factory. 

It is consistent with the evidence that Howard 1 s licence was 

produced by some person, and the d.efendant' s admission that 

he sometimes did. not inspect licences is not a clear admission 

that he did not clo so in the case of the tickets in question. 

In my opinion the appeal should be dismissed. 
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JUDGMENT:_ 

STARKE,J": I agree that the Informa.nt did not establish the offence 

charged in the information. 
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GILBEY v KELLY 

The offence with which the respondent was charged is 

created b,y reg, 51 (I)(c). It is that without lawful excuse 

he did have in his possession,otherwise than in accondance with the 

regulations,certain motor spirit ration tickets. " In accordance 
• with the regulations n means in a 'f!ay allowed by the regulations. 

It was,therefore,for the informant,who is the appellant, to 

establish the negative proposition that the respondent's 

possession of the ration tickets arose in no way that is allowed ~y 
" 

the regulations. If that were established,then the respondent 

might,nevertheless,exculpate himself on the ground that a lawful 

excuse existed. But of that the proof would lie upon him. 

He is the holder of a retailer's licence to dispose of motor spirit 

and,in the circumstances of th~ case,it would be unreasonable to 

suppose that he obtained possession of the ration tickets in any 

manner allowed by the regulations unless it were in pursuance of 

reg. 27 (I). Upon that element of the charge it was therefore 

incumbent on the informant to show only that the respondent had 

not pbtained the motor spirit ration tickets in the manner allowed 

by reg. 27. To do this it would be necessary,! tb.ink,to show 

that,either the motor spirit in respect of which they were obtained 

by him was not disposed of to the holder of a consumer's licence 

or to his servant or agent authorized under reg. 38,or that the 

consumer's licence was not produced to the respondent by the holder 
~ 

or such :!Hiefl or agent immediately before such disposal,or that the 

ration tickets w:e~e not then delivered to the respondent,or that 
-d 

they did not correspond to the quantity of motor spirit to be disposed 

of. I am not inclined to think that proof of failure to comply with 

sub.reg. (I)(c),or sub. reg. 3 would be enoughJbecause those 

regulations relate to matters to be done after delivery of the 

tickets to the retailer disposing of motor spirit and,therefore, 

after the inception of his possession of the ration tickets. 

In the present case,I thi~~ that it is impossible to say 

that the hypot~esis is wholly unreasonable that the motor spirit 

ration tickets in question were delivered to the respondent b,y the 
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servants of the holder of the consumer's licence on an occasion 
of 

when motor spirit was disposed/ to them and_that they produced 

the consumer's licence. It was,therefore,necessary for the 

informant to exclude that hypothesis by reasonable evidence to the 

contrary. The evidence adduced to do so is meagre,confused and 

unsatisfactory and,al though I am not sure that there is not a great 

deal of unreality in the hypothesis in questiom, I have reached 

the conclusion that we ought not to interfere with,the learned 

cijairman's decision absolving the respondent from the charge on 

the ground that it was not proved to his satisfaction. I do not 

think that any significance on this point should be at:tached to his 

use of the word deliberate in reference to the respondent's 

alleged conduct. 

I think that the appeal should be dismissed 



GILBRy. v. KELLY. 

McTIERNAN J 

I agree that the appeal should be dismissed. I 

think that the evidence is not sufficient to satisfy a C01lrt beyond 

reasonable doubt that the defendant did not comply with reg. 21(1). 

The only evidence mn this issue is vague and unsatisfactory; it 

permits of a reasonable hypothesis inconsistent with guilt. 



tTUDGMEHT. 

WILLIAMS, J: I also agree that tl.le appeal should be climnisr;ed. 

'I'he Crown admits that one ingredient in the prosecution, which 

must be proved beyond reasonable doubt, is that Howard's licences 

were not produced to the defendant by himself, his sePvants or 

agents, when tickets Jmrporting to be signed by him were exchanged 

for petrol. Howard. was called by the Cr•own, but was not asked an._y 

questionR, either in examination i.n chief' or i.n re-examination to 

prove that these 1iceil.ces co,J,lcl r1ot 11Etve beerl so prodti.Cr,:~d. lie v:/.E:JE~ 

asked two questions on this point in crcr~r:;-fxamirmtion, one of v1rh:i.cl1 

tends to show that the licences wer'e produced by hi. s driver•s and the 

other that he h:Lrnself s..lways produced the 1:Lccncc~s tc the defenclant. 

But it ar,p•::ar's from hip, evir1ence that h.e obtained petrol_ in two wa;;rr:1 , 

by giving the ration hcke,ts to his drivel'S and by leaving the ticJ~:ets 
the 

for his drivers with the defendant. Vlfhen b.e ~:ave ticketroJ to !ns 

d.ri vers he should ru::ve given them the liec·nceEi to e to the 

defendant, and the evidence is left tn doubt, it seemfl to me, 

whether when he says that he hinself produced hie, lteenceB to the 

defendant, he j_s not referring to th<:; ccca.sions when he himself' 

left the ti.clcets th~ derendant. 

Howard 1 s drivers were not called by the Crown. His Honour 

said, and I think that this is the gist of his judgment, that he 

must be sat;isfied tht:it the defendant (lid not inspect the tlcketB and 

dJ.d not examine the licences to see in whose narne they were isnued., 

and that the case mun t be IJI'oved strictly. I agree wi tl'l those 

rem!'lrks and. am not prepared to hold that His Honour·, who had the 

advantage of seeing the derendant in the witness box and, of' gcthering 

a.r1 impreE3Bi on as to hl::'l honesty, "\~"ElG not entitled not to be snt1 sfli.ed 

that the licesces were not pl"oduced. 

For these reasons I agree that the aJJ11eal should be dismisned. 


