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REASONS FOR_JUDGMENT. | LATHAN C.7.

By the judgment of the Supreme Court of Queensland
(Mansfield J.), against which this appeal is brought, it was
declared that the plaintiffs, who are the respondents to the
appeal, were entitled to receive one half of the net profits
from the manufacture and sale of canned meat products packed by
the defendant between 9th August 1939 and 9th August 1944. It
was ordered that an acecount be taken of such profits, and a
separate account was ordered to be taken of thé ﬁrofiﬁs derived
from the business carried on by the defendant between the dates
mentioned at Finnie, '
; The plaintiffs and F.T. Grove (of whom the
plaintiff Mrs. Grove is the legal personal representative) had
been associated as shareholders in eomﬁanies which had conducted
an unsuccessful meat preserving enterprise on leased land at
Finnie, near Toowoomba. The defendant carried on in South
Brisbane a cheese manufacturing business under the registered
name of Maxam Cheese Products Pty./Bﬁgqﬁzd1%%% no experience in
the business of meat preserving. By an undated indenture which
was executed on or about 9th August 1939 the plaintiffs (called
“the Syndicate") agreed to.permit the defendant 0.K. McAnulty
(called "the manufacturer') to occupy the works at Finnie, he
paying a rent of £300 per annum. The indenture refers to the
four first named plaintiffs/a%ST. Grove, together with A.C.V.
Bligh and J.J. Bloomer, as the lessees of the premises. But Bligh
and Bloomer did not execute the deed, and the leases which the
other plaintiffs held during the currency of the agreement were
in fact made on 29th September 1939 and 25th November 1939 for
periods of five years from 9th August 1939 with rights of renewal

for five years.
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, By the indenture the defendant agreed that he
- would faithfully work, carry on and conduct a meat preserving and
canning business "or any other allied industry" in on or about the
premises and that he would employ therein the plant, maéhinery,
slaughterhouses etc. as he might consider necessary with any
additional plant or machinery as he might deem advisable,
Clause 1 .of the agreement provided that in the
~working and carrying on of the business MeAnulty should be free
from any interference whatsoever by the syndicate save and except
as thereirafter provided. The plaintiffs provided £700 (clause 2)
and NeAnulty £150 (clause 55) for the purpose of carrying on the
business. Proper accounts'were‘to be kept by the manufacturer
(clause 3) and he was to render half yearly accounts to the
evalioate, The BrOLite vere fo be Alilat, one half to the
syndicate and one half to the manufacturer /clause 4 . (Clause 8
limited the 1liability of the syndicate for losses to the amount of ,
£700 p§23}¥§5éﬁgmg£§§§;cgurer, Thé agreement further provided
(clause 5) that the manufacturer should be absolutely untrammelled
in the work of production, sales, marketing and distribution of the
products of the business, and that he should be empowered to sell
to himself the products of the business and to conduct the busineés
as if it were hls own sole business, provided that he paid for such
products at the prices then current in Brisbane as on a cash basis.
4 The term of the agreeﬁent'was five'years (élause 9) but the
manufacturer was at liberty to cancel and determine it at any time
on one month's notice (clause 6)., There were provisions as to
disposition of the goodwill (clause 7) and as to a final settlement
of accounts at the end of the period of the agreement (clause 8).
Clause 10 provided that the manufacturer might appoint any
substitutes to carry out the agreement, that he should not be
bound personally to render any services, and that he might "even
| refrain from working the said business at such periods as he shall

conslider proper¥. Clause 12 contained a covenant by the syndicate

(but /
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(but not by the manufacturer) not to enter into competitbn with
"the said business of the manufacturer® during the continuance of
the indenture.

Immediately after the execution of the agreement, the
defendant began to conduct a meat preserving business at the Finnie
works, turning out minced beef products, and he continued the
operation of the works to November 1939. The works were then
closed down, but they were re-opened for working during the period
March to May 1940, Otherwise the works at Finnie were not used by
the defendant during the fivevyear term of the agreement., He did
not use his right to cancel the agreement under clause 6. He '
continued to pay, during the five year period, the rent of £300 per
annum for whiehBQZreement provided,

In 1941 he erected works of his own in Stanley Street,
South Brisbane, where he manufactured lafge quantities of canned meat
products to carry out defence contracts, and made substantial profits.
He had registered two names under the Regiétration of Firms 4ct 1942-
Maxam Cheese Products Pty. and Preserved Food Products Pty. 1In each
case he was described in the certificate of registration as the only
member of the "firm",

In August 1942 the plaintiffs made some objections to
the accounts rendered by McAnulty, and in November 1942 the writ in
this action was issued. In the statement of claim delivered on 5th
March 1943 the claims were for accounts of the business carried on at
Finnie, for breach of contract in ceasing to carry on this business, |
and for the return of certain machinery removed from Finnie or
damages for converslion and detention thereof, It has not bheen
suggeted that the plaintiffs were not aware of the defendant's
operations in South Brisbane., The plaintiff Paterson occasionally
visited the defendant's' works., No claim that the plaintiffs had
any rights in connectlion with those operations or with the defence
contracts mentioned was made until the statement of claim was
amended on 27th June 1944,

The plaintiffs contended, first, that the indenture

created a partnership between them and the defendant and that the

defendant's business in South Brisbane was part of the partnership
business, so that the defendant was bound to account as a partngg. /
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for all the profits derived from that business. The learned trial
judge rejected this contention, but the plaintiffs have renewed 1%
upon the appeal to this court.

In the alternative the plaintiffs claimed that the
indenture established a fidicuary relationship between them and the
deféndant of such a character that he was bound to account to the
plaintiffs for any benefits received by him by reason of the
connection which he had obtained with the Finnie works by virtue
of the indenture. This claim sueceeded,vthe learned judge holding
that the connection of the defendant with thé Finnie works enabled
him to obtain the defence contfacts out of which profits were made
at‘ﬁhe Brisbane works. His Hbﬁour held that; while the defendant
was entitled to refrain from carrying on business at Finnle, he
could not sd refrain and at the same time carry on elsewhere a
business whilich under the indenture he was under a duty to carry on
for the benefit of the plaintiffs - except upon the basis of treating
the business so carried on as subjeét to the terms of the agreemeﬁt,
80 that the plaintiffs became entitied to half the profits of that
business, v

The plaintiffs made a further alternative claim for
breach of contract. The allegedrbreach was in substance that the
~ defendant failed to open and conduct the Finnie works when it was
~ possible to do so. The view taken by the learnmed judge of the
fiduciary character of the agréement, involving an obligation on the
part of the defendant to account for profits, maﬁe it unnecessary
for him to consider the élaim for‘breadh of contract. The plaintiffs
have again raised this claim as an alternati#e before this court. :

: On the questi@niof partnership the appellant supports
: andithe respondent challenges the~decision of the’Suprémé Court. '
The determination of’the questionvof péftnérship or no pértnership
dépends entirely upctd tbé téfmé'of'the,indenture, bécause it was not -

suggested that any other agreement (express or implied) was made.

The /
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The appellant contends that it was wrongly decided
that a fiduciary relsationship was established by the indenture. He
concedes that he may have been a trustee of the £700 subseribed by
the plaintiffs towards the enterpfise, but it is not alleged that he
did not'apply this sum as réquired by the agreement. As to other
matters, the defendant says that the terms of the agreement expressly
allowed him to open or close the works at Finnie as he should
determine - the plaintiffs by the agreement left the decision on
this matter to him. He points out that the agreement required him
to find £150 towards the venture, but that it did not bind him to
provide any fﬁrther money. He s?ent some £3000 in buying land for
his South Brisbane works and £89,000 in building‘the works and
purchasing and installing the plant in the works. He has been
ordered to account for all the profits from this business, though
he agreed only to conduct a small business at Finnie with existing
plant (worth, according to him, about £2000,0r about £7000 including
land and bulldings) and such other plant as he might voluntarlly'chogsq
add to it. The Finnie works were equipped only to produce minced
meat in various forms - camp ple, minced luncheon beef, minced corn
beef and beef galéntine - but not solid meat, or sausages or meat
and vegetable ratien§. It is not diéputed that the only profitable

avenue of diSposalvof miﬁced'béef was to be found in Great Britain.

For 29 months of the 5 years period the import of minced meat into

‘minced beef,
Great Britain was prohibited. The defendant made profits out of/heat

and vegetable rations,‘out of various forms ofvpreserved solid (not

minced) meat, and out of canned sausages. The Finnie works were not
(except minced beef)

able to produce any of these articles/without large expenditure,

which he was under no obligation to make. He was entitied under the

agreement to refrain from working the busiﬁess at Finnie during any

'period that he thought proper. FinéllY: the defendantzcalls'attention

to the clause in the indenture expressly prohibiting the plaintiffs

- from competing with the Finnle business and to the absence of any

correSponding prov151on applying to himself. -
As /



4 As to the alleged breach of contract, the defendant
":denies any breach, contending that he was not bound to operate the
Finnie works at all, and that if there was some obligatien to
'operete them, that obligation.wes subaect to its being a commercial

~ proposition to use the werks, and it never was a commercial

f,"‘proposition to do so. during the period of closure of the works,

‘ vHo‘questioﬁenew arises as to a claim of the plaintiffs
~ based on removal of certainrﬁlanf frem'Finnie,,but there are
ﬁcentroversies'beteeen the perties‘as to matters of acoount 1n
;cennection with the bu51nese which was ectually carried on at Finnie.

' ‘ The first question to be determined is whether the
indenture created the relatien of partnership between the pleintiffs

. and the defendant Whether there is a partnership or not depends

J_upon the intentlon of the parties as disclosed by their agreement -
‘upon "the reel nature ef the agreement into whlch ‘they have entered“-
o a;ker Ve Hirgcg, 27 Ch Dey 460 et Do 474, It 1s plain that this
’is not a case in which it can be eontended that the defendant became
f the servant of the plaintiffs. ' ‘
v - The interest of the plaintiffs in the 1eased land and
in the plant diavnot become partnershlp property. It is clear that
fhe defendant did not becomeqe c0-iessee with thevplaintiffseef |
 the land or acquire any rights as to the plant as against the
i owners of the 1and and plant. If the agreement had been determined,

"’there could not have been a sale of any such rights as partnershlp

;‘fuf.f,assets. These assete were plainly not partnership property.

There may nevertheless have been a partnership in the

‘eebusinesee "Partnership is the reletion which subsists between

i~}fﬁpartners earrying on a business in eommen with a view of prefit“'

5ePartnership Act 1891 (Queensland), sec. 5‘: The receipt by a person

“ 0£ a share of the profits of a business is prima facie evidence that

 he is a partner in the business., sec. 6(3) ~ The agreement between

the parties prevides 1n eleuse 4 that after repayment of advances

l“,[_and interest the balence ef the net profits shall be divided equally

between /
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'bétween the syndicate and the manufacturer. ‘Accordingly there is

' prima Tacie evidence of a partn@rchin between the parties in the
o business whjch was to be carrled on in pursuance of the agreement.
: But, further, clause 4 also provides that Tosses shall be
‘v'payable_"(a) out of the,moneys:aQVancedvby the.syndicate (that is
the £700 already mentioﬁed); (b) and in the next place one half
by the syndicaie and one half by the manufacturer'; but with a
provision iﬁ.clause 8 that'in no case ﬁill the syndicate be
finz1ly liable for any loss that may exceed the said amount of £700
Thusg there is an agreement bétween the parﬁies to;share both
prqfits,and«losses. The reéogniséd,legai principle is stated in
~Lindley on Partnership, 9th Edn., p. 49, in the foliowing WOrGs 1=
"Whatever dlfference of Opinion there may be as to cher matters,
persons éngaged in anyltrade, business, or adventure upon the
terms of sharing the profits ggg‘making gbod all losses arising
’therefrom, are necessarily to some exteﬁt partners in that trade,
business,‘érradventure; nor‘ié the writef aware of any case v
(unless it be In re Jane 110 L.T. 556) in which persons who have

agreed to share profits and losses in this sense have been held

. not to be parﬁners." - But it'ié not neCessary that all losses

'5hould be shajed.v At pe 51 the 3aarned author says.- "Perscns who
agree to shaxe the profits of,an adventure in which they engage

‘are prima faeie'partners,~a1thcugh they stipulate. thet they will
'ipot be l:able for losses beyond_uhe sums they envage to suchribe.‘

Brown v. Lamscctt, 6 Me & Wo 119 M The present case is Just such

a case. The parties agreed to share pTOLitS equally. and to share
losses, but with a szlt of ]1ab111Ly for losses to £700 in the
case of the syndicate - the gmount Whlch the members of the |
syn@icate agfeed to subscribe. ‘
'/013use15/0f the:égreement provides "That the Manu-

_ /faétuf@r shall be4ab=blutelv’uptramelled in the work of production
. sales marketinw and dlstrlbution of the nrmcucts of the sald ok
 ,hUsiness lncludlng Lhe bTics" to be pal : be persons to be ‘
femuloyed bj blm comm1591ons and tervs of sale whether cash or

<acredlto" kmhus the plalnflffs had no rlght to takn anv part in
- ' the /
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the management of the business. But this fact does not prevent the

:Qlationship of partnership existing between the plaintiffs and the

~defendant. A person may, by reason of sharing profits and losses,

be a partner in a business and yebt have no right to interfere with

or control the management of the business: see Walker v, Hirsch,

27 Ch.D., 460, Lindley, p. 50. lany partners are dormant partners.,
Thws the agreement for sharing profits and losses prima

facie creates a partnership, and the provislons as to limitation of the

D

1iability of the syndicate for losses and thﬂ exelusion of the

synuicate fron the managemant of the business are not sufficient to

Gisplace this prima facie conclusion,

Clause 7 of the agreement pro#idesvthat the manufacturer
w111 Dot take any steps to sell or ctherwise dispose of any goodwill of
the business without the consent of the syndicate, and there is a pro-
vision for bringing into account any profit arising from the sale of

goodwill. This provision in my opinion strongly supports the view that

the business was intended to be the business of the plaintiffs and

defendant, The syndicate and the defendant were regarded as each
having an interest in the goodwill of the business.

On the other hand 1t is contended for the défendant that

‘there are provisions in the agreement which show that 1t was not in-

tended that the partiss should carry on business in common, bubt that
the business contemplated by the agreement was to be a business owned

by the defendant and carried on by him upon land which he had the per-

mission of the plaintiffs %o occupy. Emphasis was laid upon clause 5,

which gave the defendant compléte control of the business. This clause

contains a provision that he shall be at liberty to conduct the busi-

ness "as if it were his own sole business!' subject to a provision as

- to the prices at which he is to be entitled "to sell to‘himself the

products of the said business', Clause 10 further underlines the com-
plete personal control of the business by the defendant by providing
that he may even refrain from workineg the business for such period as

- he shall consider proper. Finally, clause 12 contains the following
~provision -~ '"The Syndicate covenant and agree that they will not enter

into competition with the said business of the Vanufacturer during
the continuance of this Indenture“ ‘This provision shows, it ls sald,

that the business contemplated by the agreement was Lo be the business

‘"of thb manufacturer" and not a partnershlp buq1ne%s of the plaintiffs

and /.
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and the defendant.
In my opinion the proper conclusion, upon the agreement as
a whole, is that it creates a partnership between the plaintiffs and

the defendant in the Fimnie business. Important indicia of partnershijy

are present - a business to be carried on for the purpose of profit,

sharing prqfits and.losses and a common ownership of good-will. As
already stated, the facts thatvthere is a limitation as between the
parties with respect to the amoﬁnt of losses to be borne by certain

of them and that one person is made a managing partner do not displace
the conclusion that a partnership was created. The provision in
clause 5 that the manufacturer may sell to himself the products of the
would not be necessary if the business were the business

business/ of the manufacturer: - in that case the products would be

his property as of course without any supposed "sale to himself*, The
provision that the manufacturer shall be at liberty to conduct the
business M"as if it were his own sole business' indicates that the
manufacturer was not the only person interested in the business. The
effect of this provision is to confer upon him a right (which he

would not otherwilse possess) to conduct the business as if it were his
owﬁ business, though in truth and in fact 1t was not his own business.
The reference in clause 12 to "thefsaid business of the said
ManufacturerY is in my opinioﬁ only & phrase ildentifying the business
which has been mentioned in the earlier parts of the agreement.

I am therefore of opinion that a,partnership in the
business to be conducted at Flnnle was created by the indenture.

The next qu@stlon which arises 1s as to the sc0pe of the
partnership. It is contended for the plaintiffs that the business
conducted by tha defendant at’South.Brisbahe was partnership business,
I am unable to accept this coﬂﬁention. The indenture gives a permit
to occupy land at Finnie and provides that the manufacturer will
conducﬁ a meat preserving ete. industry "in on or about the premises
contained the sald leases and will eﬂplor therein the préserving
?lant and canning plant nachinery ete,".  There ds no proViSion in the
deed for the carrying on of any bﬁéiness'elséwhere than'ét Finnie.

It is not suggested that any aﬁreémeﬁt affecting the matter other

ftnan that cgnfalnﬁd in the deed Waﬁ‘ever made between the rarules.

‘1The'pla1nt1ffs would, I thlnk have been justifiably astonished if
- the defcwdanf had claimed that they were liable for any of the

exnendlturc 7/
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expenditure of the defendant at South Brisbane, The overdraft in
connection with the defendant's business there was about £170,000
at the time of the trial. It is, I think, clear that the defendant
had no authority to pledge the credit of the plaintiffs in respect
of that business. In my opinion, therefore, the plaintiffs fall
in their claim so far as it is based upon the contention that the
Abusiness established and carried on by the defendant at South
Brishane was partnership business.

If, however, the parties were partners in respect of the
Finnie business (as in my opinion is the case) the defendant was
bound by certain fiduclary obligations to the plaintiffs. These
obligations associated with partnership are now in statutory form,
The Partnership #Act 1891, sec. 33, provides "If a partner without
the consent of the other partners carries on any business of the
same nature as and competing with that of the firm he must account
for and pay over to the firm all profits made by him in that businessd
The defendant did carry on at South Brisbane a meat preserving busi-
ness which was of the same nature as that of the firm and it was a
competitive business., But he did not do this without the consent of
the other partners. 1In the first place the agreement contemplates
that the defendant will have or may have a business of buying and
selling preserved meat products. Clause 5 of the agreement provides
that "The Manufacturer further 1s expressly empowered to sell to
himself the products of the said business or any part thereof or to
any business in which he may be a proprietor or may be interested”.
These words show that he had a right to deal in the products of the
business at Finnle and to be a proprietor of or interested in a
business which dealt with such products, PFurther, clause 12 provides
that the syndicate will not enter into competition with the Finnle
business, There is no provision that the manufacturer will not enter
into competition wlth the Finnie business. The express provision
against competition by the syndicate makes very significant the
omission of any corresponding provision relating to the manufacturer,
Further; the carrying on of the business of the defendant at South
Brilsbane was obvious and was certainly known at least to some of the
plaintiffs, for example to Mr. F.J. Paterson, who gave evidence at

the /
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the trial. Accordingly, in my opinion, the defendant 1s not liable
to acecount for any of the prefits of the South Brisbane business by
‘reason of the provisions of sec..33 of the-Partnership Act.

Sec., 32 of the Act contalns the following provision: "Every
partmer must account to the firm for any benefit derived by him
without the consent of the other partners from any transaction
concerning the partnership or from any use by him of the partnership
proparty name o business Gonnesion.h 'The learned Judge, thoubh hey
did xeach ghe conclusion that a fiduciary relatiomnship existed which
created the same obligation as that which by virtue of sec. 32
would exist between the parties if they were partners - as in
my opinion they were., His Honour held that the defendant derived
a profit from a use of the partnership name and business connection
in that by reason thereof he obtained defence contracts, and he has
been held liable to account for the profits of these contracts,.
| On 24th January 1941 the defendant wrote to Sir Earle Page,
who was Minister for Commerce, offering to supply canned meat for
export, The letter was signed "Maxam Cheese Products Pty: Control~
ling Preser§ed Food Products Pty." It referred to past operations,
and it was admitted in croés—examinétion that the references were to
the Fimnnle plant. The letter offered to supply preserved meat for
overseas requirements. At this time the defendant had no other works
from which he could supply such products. This letter was acknow-
ledged by a letter in which Sir Earle Page stated that he would give
consideration to "your suggestions regarding the use of your canning
plant", On 14th or 15th February 1941 the plaintiff Paterson and
the defendant went to Sydney and saw Mr. A.W. Fadden, who was Acting
Prime Minister. The defendant's evidence was to the effect that
the dnterview was concerned only with the subject of the 1lifting of
an embargo on the import into Great Britain qf minced beef products
and that it had no reference to obtaining Government contracts for
the supply of meat. Mr. Fadden and the plaintiff Paterscn, however,
gave evidence that the conversation relsted to obtaining defence

contracts £
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‘econtracts for"thevFinnie works. The evidence of these witnesses

’was accepted by the learned trial judge as against the evidence of

the defendant. Mr. Fadden sent Paterson and the defendant to 8ir
Farle Page, who sent them to Senator McBride, who was then Minister
for Supply. Further correspondence tock place with Senator McBride,
and the defendant made offers to supply meat at a time when the
Finnle works were the only works which were avallable to him. At
this time the defendant was actually engaged in the construction

of his South Brishsne works, and he stated that this was the case in
the correspondence, but he professed that the Finnie works could
produce much larger guantities than was in fact possible and pro-

fessed also thattheycould produce meat and vegetable rations, which

‘was not the case. There was no equipment at Finnle for handling

vegetables, It could produce only minced meaf. Ultimately the
defendant obtained large contracts for the supply of minced beef,
meat and vegetable rations and other meat products, and he fulfilled
these cohtractsyfrbm the South Brisbane works, not from Finnie. The
plaintiffs contend that these contracts were obtained by the use of
the partnership name and business connection,'anﬂ that therefore
the defen&anh is bound to acécunt for the profits which the contracts
produced.

The nature of the fiduciary obligation owed by partners,

directors of companies and other persons in confldential relaticns

has been fully considered in Regal (Hastipgs) Ltd. v. Gulliver,
1942 1 A.E.R., 378. The learned trial judge quoted as setting out

the law the following passage from the speech of Lord Russell of
Killowen at p. 386:=

"The rule of equity which insists on those, who by use of
a fiduciary position make a profit, being liable to account
for that profit, in no way depends on fraud, or absence of
bona fides; or upon such questionsor considerations as
whether the profit would or should otherwise have gone to
the plaintiff, or whether the profiteer was under a duty
to obtain the source of the profit for the plaintiff, or
whether he took a risk or acted as he did for the benefilt
of the plaintiff, or whether the plaintiff has in fact been
damaged or benefited by his action. The 1liability arises
from the mere fact of a profit having, in the stated
circumstances, been made., The profiteer, however honest
and well-intentioned, cannot escape the risk of beilng
called upon to account.®

The /
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;he plalntiffs contend that the application of this

'T”principle require% the defendant to accounf for the proflts made from

32 all tna cou*r%cts thcb he o“tdlned by reason of the negotiations

: ; wnlch commencea W1th m;nisferq in Sydney in FebruaTy 1941 o

Sec. 32 of ﬁhe Partnershlp Act, whlch has already
been quofed, applies only WﬂPre benefit has been derived "without
the consent of the ouher partnerc In the HRegal case the: uecrhcy
of Lhe trwnsﬂ”blun as‘avqlmst the snareholaers of the nompany
is empha51ﬁed at many points.« see at p. 388 per Lord Russell of
ﬁlllewen quotlnL Lord Cairns L. C. Trom Eﬂrk@? V. Nchenna, 10 Ch. A 96—

a

o le to examine Wbether a proflt ‘has been

8

o ”AIL the court has to
bv an agent, without the knowledge of his prJnCLPdl, in the
courqe and execution of his ag@nc}“' at p. 389 the stdtement that

‘the dvrector ’cauie have rotected fnemqe4Vea comp]@nely by

E obtalnlng the oon»ent of the ohareholoers in & geners 1 meeting

éﬁ p. 392 pér Lord wrvght ”lh° rule e wan 15 comnenﬁiouslw expressed
to'hé thaﬁ én.agent must acceunt for net rroll%s ( hat 1s, without
the knowledge of hL& prino;paIW acnulred bv him.in.the cours efof hiq ;
agencv oAt p. J94 Lord Hrnpht says that Lhé CTUClal fact was that ‘
tne re<ponsentq made a secret proflt out of their agencj.

v' In the present case tnere was no secrecy whateva aboutl
tbn defendant‘s praceedlnﬁq. pr ylmlnulffs dld not attempz to prgvet
Lhat there was any oun ea]ment from them of the deienéant’" |
act1V1tles at Soutk‘brlﬁoane.» vaaence was glven that one of ‘the

rlalntlifs, Paubrson, vzsiteé tho works in Gouth Br1<bane not

: :  infrequently, and it mist hawe been obvious to a1l the plaintiffs

that the defencan+ st emgaged 1n the meat preserv1np bu51neqq. NO"

proteut or comnlainb of" any ﬂlﬂd Was made unfll a Jonc tlme after: thls

't ‘act1on was 1nst¢1uted. Xn my opinion it has not been shown Lnat th

profits thCh tne defenﬁant mmge by the Qneratlon of the SOuth

Brlﬁhane wgrk% were bencflfs mkich were obtamneo w1thomt the

: oonaent of Lhe plrlnflffs, evem 1f they may he regarded as benefits
L which weve obtalned by the use by the gefenaant of the partnerchlp

- name or bu91ness connectlon.;‘ﬁ,' i ,
i : , _The'/ :
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The plaintiffs further contended in the alternative,
howeﬁer, that even if the defendant was not bound by an obligation
of a fiduclary character, which imposed upon him a duty te account
for all or some of the profits made by him, yet there was a breach
of the contract made between him and the plaintiffs by the
indenture executed on 9th August 1939. The alleged breach con-
sisted in ceasing to carry on business at Finnie under the terms
of the indenture,

There are two views which may be taken of the obligations
created by the indenture, Upon the first view the effect of the
indenture may be described by saying that the plaintiffs were
prepared to allow the defendant to use the Finnie works for a
payment of £300 per annum together with a chance of profits, with a
11mitatib§3%§%%%g%égy%o £700. The operation or non-cperation of
the works was left completely to the discretion of the defendant,
the plaintiffs relying on the probability that the defendant (even
if he might become interested in aﬁother meat preserving business)
would find it profitable to operate the works in a joint interest.
If the defendant decided that operating the works would pay, then
the agreement as to profits and losses came intc operation. The
defendant then would fully perform his agreement if, operating
the works as if he were the sole owner of the business there
conducted, he accounted in accordance with the agreement. But
the defendant was at liberty to carry on any other business for
himself that he choge. He did not agree to devote all (or any) of
his time tc the Finnie business. Under clause 10 he was expressly
empowered to appoint substitutes., It was agreed that he should
not be bound perscnally to render any services under the agreement,
and that he might refrain from operating the works at such periocds
as he should consider proper. As already pointed out, clause 5
contemplated that he could carry on another business, and clause 12,
while binding the syndicate not to compete with the Finnile
business, left the defendant free so to compete., The result of
this view of the agreement between the parties is that, while the
defendant must account in accordance with the terms of the

agreement /
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agreement for all the proceeds of the Finnie business, he was under
no kind of obligstion to the plaintiffs in respect of the proceeds
of the business conducted at South Brisbane,

The second view of the agreement is that the agreement went
further than merely imposing upon the defendant an obligation to
account for profits if he chose to operate the works. Upon this
view the defendant was bound to do his best for the plaintiffs,
Jjointly with himself, to make a profit at Finnie if a reascnable
opportunity offered. Thus if a contract was availlable which the
Finnie works could carry out, then it was the duty of the defendant
to accept the contract for those works, ané not to accept it for
himself. The result of this view would be that it should be held
that the defendant ought to have run the Finnie works, at least for
the producticn of minced beef products. during the perlod when the
enmbargo upon the import of minced beef into Great Britain was lifted,
at which time, it is contended for the plaintiffs, it would have
béen possible to operate the works profitably.

In my opinion the former view of the contract is to be
preferred tc the latter view. I base this conclusion upon the
express prevision that the defendant may refrain from operating the
works at Finnie, upon the provisions in clause 5 which show that it
is contemplated that the defendant may be interested in other
businesses dealdng with preserved meat, and upon the fact that
clause 12 expressly requires the syndicate tc refrain from competit-
ion with the Fimnie business, whereas no such obligation is imposed
upon the defendant. The evidence shows that the parties understood
the contract in this way. No claim against the defendant in respect
of operaticns at South Brisbzne was made until long after it was
well known to the plaintiffs what he was doing.

This dinterpretation of the agreement between the parties
is oren to the comment that it allows the defendant to prefer his
own persocnal interest tc that of his partners. The defendant said
in evidence that he intended to use Finnle to supply Goverrment

contracts, if he should succeed in getting them. But he was, at

the /
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the relevant time, actuslly building his large modern works in
South Brisbane and the learned trial judge did not accept this
evidence of the defendant as to his intention. His Honour stated
the position very clearly in the following weords:-

"In such circumstances it was in the interests of the
Defendant personally to obtain contracts which he could
fulfil at Brisbane. It was his duby to obtaln contracts to
fulfil at Finnie.It was contrary to the Defendant's interest
to extend or add to the plant at Finnie because he would have
to bear the whole cost for a return of half the proflts,
whereas he would receive the whole of the profits from his
activities in Brisbane."

The result was in His Honour's opinion that the defendant "was in

a position where his fiduciary duty to the plaintiffs and his own
interests were violently in conflict, and he bowed to the pressure of
his ovwn interests', The learned judge applied the rule that when

a person subject toa fiduclary obligation galng a personal
advantage by availing himself of his flduclary position he commits

a breach of the rule that a person who has a duty to perform shall
not place himself in a position in‘wﬁich his interest conflicts

with his duty - Birtchnell v, The Equity Trusftees ete, Co., 42 C.L.R.

384, It was becanse His Honour held that the defendant had placed
himself in such a position thét he was ordered to account for the
proffits of the South Brisbane business,

I entirely agree that the defendant was in a position
where the interests of himself as an individval and the interests
of the plaintiffs jolntly with himself were in conflict. But he 4id not
"place himself" in that position in breach of any duty. He was, in
my opinion, placed in that position by the terms of the very unusual
contract which the plaintiffs were content to make with him. The
possible confliet of interest muast have been apparent ab initio, If
he operated the Finnie works he would have to provide any necessary
additional plant and would get only half the profits: if he
operated works of his own (as in my opinion he was entitled to do) he
would get all the profits. The plaintiffs took the chance of the
defendant deciding that the Finnie establishment was worth using from

his point of view, It was an existing plant, and, if circumstances

had /
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had been propitious and if the defendant had not been able to command
sufficient capital to erect other works, the operation of the Finnle
works might have been quite profitable, It was doubtless an
expectation that this would,/gg least might, be the case, which made
the plaintiffs consider it worth while to make a contract with
Medmlty which left them in his hands to such an extent. In my
opinicn the plaintiffs themselves, by accepting the contract, placed
Nednulty in a position which necessarily involved not only a possible,
but an actually contemplated, conflict between his interests and
thelr interests, and they cannot now complain because such a conflict
in fact arose and he pursued his own interests in preference to
pursuing theirs.

But even if the second view which I have stated above of
the contract should be taken, I am of opinion that it has not been
shown that there was a breach of contract by the defendant. It is
clear that the defendant was not bound to spend money in improving or
adding to the Finnie works. He gavé evidence, which was not challenged
in any way and which there is no reason to doubt, that the Finnle
works could not be used during the summer months owing to the absence
of sufficlient provision for refrigeration. Ile gave evidence that the
cost of installing necessary refrigeration would be abouf £8000. He
also gave evidence that trouble had arisen with reference to the
disposition of the effluent from the works. The effluent got away
through a neighbour's property and the neighbour objected. Therefore
it would have been necessary to evaporate the effluent, which would
have involved further substantial expenditure, In order to eguip the
works for making meat and vegetable rations and sausages, large
expenditure, amounting to about £20,000, would have been necessary.
This evidence was not modified by cross-examlnation, and t here was
no contrary evidence. It therefore does not appear that 1t would
have been possible for the defendant to perform at the Finnie works
the contracts which he succeeded in obtalning from the Commonwealth
Government. Accordingly, in my opinion, even upon the view of the
contract for which the plaintiffs contend, there was no breach of

contract by the defendant.

I/
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I am therefore of opinion that the judgment of the Supreme
Court should be varied by striking out the order for an account
of profits from the manufacture and sale of canned meat products
packed by the defendant from the business of meat preserving and
canining carried on by the defendant between 9th August 1939 and 9th
August 1944, This concluslion renders it unnecessary to deal with
the Qlaim of the plaintiffs that an order should have been made
for the payment of interest upon the balance found due on the
taking of those accounts as from the date of termination of the
contract period instead of as from the date of the taking out of
the judgment,

The judgment of the court ordered that an account be taken
of the profits derived from the business carried on by the defendant
between 9th August 1939 and 9th August 1944 at Finnie,

The defendant from time to time rendered accounts of the
business carried on atFinnie, as he was bound to do under clause 4
of the agreement beﬁween the parties. iUnder clause 5 of the
agreement the defendant was entitled to purchase the products of the
Finnle business upon the terms therein set out, and the accounts
rendered by him showed a purchase by him of the products of the
works. The plaintiffs gontend that the judgment of the court should
be varled by ordering that the account to be taken of the Finnie
business should be taken on the basis that the appellant had not
himself purchased any of the products of the said business.

The plaintiffs argue that the evidence shows that the defendant did
not purchase the products and that he is therefore bound to account,
subject to just allowances and deductions, for the moneys which he
recelived upon the sale of the products, through Bruce Pie & Co., to
the Shields Ice and Cold Storage Company Limited, a company which
was referred to in the correspondence as the Shlelds Preserving
Works. The contention of the defendant, which was accepted by the
learned trial Jjudge, was that he had purchased certain products of
the business, that he re-sold them, and that he was entitlad to

retain the profit upon the re-sale,

The /
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The determination of this question involves, in the first
place, a consideratlon of the terms of clause 5 of the agreement,
Clause 5 13 as followsi~

"That the Manufacturer shall be absolutely
untramelled in the work of production sales marketing
and distribution of the products of the sald business
including the prices to be pald the persons to be
employed by hia commissions and terms of sale whether
cash or credit., The Manufacturer further ls expressly
empowered to sell to himself the products of the said
business or any part thereof or to any business in
which he may be a proprietor or may be interested any
in every respect without limiting the meaning of these
words by any words previously or hereinafter expressed
he shall be at liberty to conduet the business as 1if it
were his own sole business provided however that all
goods sold or delivered to himself or to any business of
which he may be the owner or be interested shall be
brought into account as sold when delivered at the prices
then current in Brisbane for such products as on a cash
basis and on that basis shall be taken into account before
estimating any allowance chargeable as interest and as an
expense under clause 4. hereof."

The learned trial judge, after referring to the fact that
the defendant had in the Finnle accounts made charges against the
syndicate for storage and commissibn which could not be justified
if he had purchased the products on his own account, and to the
fact that it was only after the transactions were completed that
the defendant had invoiced the goods to himself as Maxam Cheese
Products Pty., stated his decision in the following wordsi=

"This was a loose method of recording sales, for which

the Defendant must take the responsibility; but giving
full weight teo that factor, I find myself convinced

that the Defendant intended to purchase the products

of the Finnle business and that he did in fact purclam se
them, although the records were incorrect as to the date
of the purchase,"

Clause 5 provides that the manufacturer is expressly
empowered to sell to himself the products of the Finnie business,
provided that all goods sold or delivered to himself or to any
business of which he may be the owner or in which he may be
interested shall be brought into account as sold when delivered
at the prices then current in Brisbane for such products as on a
cash basis. It is difficult to understand and to apply the
conception of a sale by a person to himself, The terms of the

clause show that this difficulty was appreciated, and accordingly

it was provided that goods sold should he brought into account

when /
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when delivered, that is, when delivered to the manufacturer or to
any business in which he was interested. In my opinion it is a
fair construction of the clause to say that the defendant should
be taken to have purchased the goods when, but not before, the
goods were delivered at premises which were under his control or
subject to his direction(so far as the goods were concerned)and
which were not at the Finnie works,if the goods were then treated
as having entered the area of another business conducted by the
defendant apart from the plaintiffs, so that they came entirely
within his own control and disposition and the plaintiffs had no
further interest in them,

The plaintiffs point to the facts that the correspondence
relating to the disposition of the goods in question, with hardly
an exception, was conducted in the name of Preserved Food Products
Pty. (not Maxam Cheese Products Pty.) that the letter of credit
under which the sale of the goods to the Shields Preserving Co. was
financed was in the name of Preserved Food Products Pty., and that
the llcence to export the goods, which was an essential condition
of the transaction of re-sale, was in the same name. But a
consideration of the many exhibits in the actlion shows that the
defendant used the names of Preserved Food Products Pty. and Maxam
Cheese Products Pty. almost indifferently in his transactions. He
had registered both names under the Registration of Firms Act 1942
as the firm name of himself as the only member of the firm and he
was entitled to use elther of them in his business. Accordingly,
in my opinion, these facts are equivocal and cannot be regarded
as decisive of the question whether he bought the Fimnle products
for himself.

But there were some acts of the defendant which in my
opinion were quite unequivocal. 1In the first place he charged
in the Finnie accounts as against the syndicate a sum of £186:3:4
for storage charges in respect of the period after the goods were
dellvered into his own store. BSuch a charge against the syndicate

could not possibly be justified if the goods had then been

purchased /



Trpurchfsed by the ﬂefenaant In the second place he charged as
: agalnst the svnalcaue a comm1551an of £387 11 9 on the sale of the

}gooas te the Shlelds Dreserv1ng Works. This again is a charge whlch

v’;( Tc0ul0 not be Justlfied 1f the oefendant was traatlng the goods

m4fc5 n1s oannropexty. The defpndant sald that tnes°/ciarges were

?made by mlstake., Wlth all respect to the oplnlon of His Homour,
fappears to me wrong Lo allcw the defen&ant te escape in this

"nner from_the plaln sig nlflcance of his actlons, an@ to allow him‘

“_'te change the Whole complex1on oi events by ,ub quen+ly 1nv01c1ng

TVfthe g.odS ﬁo nlmself as kaxam Ch@ese Products Pty. and w1thd1aW1ng

f,ithe chmxges as agalnst the syndicate. The acts of the aefendant
*71n mak1ng these charges after dellvery of the goods to h1m in
4warisbane are, 1n my Oplnlon, conclu51ve abalnst hlS clalm that he

had become uhe purchaaer oi the @ooas by treatlng taem as no lonver

-  belonv1ng to thu enterprlse cenducted at Flnnle.' ﬁccordlngly, in
*fmy opinlon, the judgment Df the Supreme Gourt should be varied by
.fforderlng that the account of the buswncss carried on by the
 quaefenﬁant at rlnnie should be taken on the basis ‘that the appellant
*i"‘had not hlmself purchased any of the proaucts of the saiﬁ busines

| " In my Oplnion the appeal should be allowed the flrst and
'j wthird declaratlons ;n the gudgment orderlng accounts oi the
‘ efermiant's businesq caxrled on 1n aouth Brlsbane should be omltted,
;and a- airectlcn should be 1ncluded that the accounts of the blnnie
‘L,;bu31ness should be taken uponzthe ba81s whlcn I have 3ust stated.
. The plalntifis succeeded 1n the Supreme Court in relatlon to

  the1r main claim, but falled 1n the clalm with reopect to the basis

'”x¢fuponA\whlch the accounto‘oi the Flnnle bu31ness should be taken.

' In thﬁs court they have falled upon the formervlssue and have

: faoucceeded upon the 1atter issue }”I thlnk that in the 01rcumstances
e fair order as to costs will be that the plalntlffs should ay to

 vfthe defendant three-quartérs of the costs in the Supreme Court and

‘” of the appeal to thls ‘ourt7ito“ether W1th the costs of the cross

7; appeal‘







. Mc ANULTY v PATWRSON __ &

_OTHERS

The relatlonship esteblished bptween the apvel]ant and the

sVndlcatw COmprlﬁlﬂQ the reepopdent by the instrum@nt of 9th

Auguwu-l‘zg does not esppear ip me to be partnership,but I think,
Apvertheless, 1t‘1ﬁv01VQd'ébmé fidﬁciﬁry ¢hiigation upon the part
;'3  of the appellant towardq the respondemts.

The appoliant's fiduclary duty arose from the fact thet for

the term of the agreement he was- to carrv on a business in the

profits of which the respondents were to qhare and that he held a

hﬂnd~ to meet oanlta? OP other expendlture and,pro tanto, to
.,answer po€51ble losses that mlght be 1ncurred.

.This placed hlm
1n quch a gltuatlon that witbin the«scone cof the avrnnm@nt ho was

bound to act falrly and in gcod faith and not to Purqu@ his own

advanta?e at the ex pen%e of the 1nter@bts sncurvd by thv
*af”nement to thc rogbondnnfh

“ He could_not,con51stently.witb’fhn

ccntrlbutlon of £700 from the recpondents which thgy had placed in
 ;hl



\f”h?ivmtzons fhaf thp ﬁﬂctrinpg éflbcuify y

ﬂrr -mant en fmot and at th@ same flme cenduct

]——7

a rival business

hlq own bvn@fi and~sa‘$up§ly,ordefs which otherwise would or

‘1m1ght have come to the underteking he was to conduct on the terms
«feffthe agyeém@nt., NO“

cculd he turn to his own exclusive

;L

“ny information or ‘means oi pro ofi it

Nhlch formed peﬂf

 vthat undertaklnﬁ., I do nof thlnk That the provision of the

agreement, ( cl. ),Nhicb EﬁpOWLTCd tho ﬁnvellant to sell the

_prodnctq of. the buQ1ne =

‘,lﬂht be a prcpriﬁter or mi"ht be int@rested amounted to

_QP 1wnL1@d recognxtlon cf rlght on kiﬁ part to conduct a

 1n rlvaT?y Wlth that cavernd by tne aﬁreﬁm@nt.

jay

'efributlnw not tc a manufacturlnG business . In any csase
~; is one thing ta conduct anether’buslness cr other businesges
,ﬁhichvmef buv‘th“ p“oﬁuctf Of'the firgt and sncther to conduct a

1va3 huoin@ss of the same"descriptiongg

-~ 8.

nleced upon him, keep the

Feiy :

w,te hjmseif or fgénv bus inesv in whlch he

business

~It aprears to refer

or

adventage

or bQTOnﬂed tr

an express

The clause goes nc further



“then recoghizing the “owmlbllwrv of the appellent's being
proprietor cf ancther business buying the produ ﬂQ of the first.
Rut

cf the appellant's fidueisry duty depends

o+
5
T
73
0
s}
ke
:*)
ot
&5
i
(8]
b
T)

entirely on

cf the agrezment to nerform. He wag precluded fvﬂﬂ turnine to

hig own .sole use such benefits only as fell within the scope of

Liaan

1]

“the adventure which,under the agreement with the respondents,he

was to conduet upon terms. of the respondents sharing in the

profits.

i‘“"

To define sat sfm.tcril* thﬁ scone of this adventurs ies
the cerdinal difficulty in the case. On¢e the scope of the

agreed advemture_ig determined,it becomes 2 question o f

0
1!‘
1""‘

ctled princinies to the &pebifj facts.

The agr@ément provided that the ap @11‘ t shoulﬁ werk,
carry con and 0ﬁndvﬂf 2 m@at preserving and canning hnq1ne93 or
‘anj othwr allied Jnauqfrv in on or ahouf the spec ified pre ses
end to employ therein the pl&nﬁ,whlch the dccument proceeds to

in general terms.

rerations he was bound by the terms
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he s¥nre

v Now t _ lon " meat pregerving and ecsnnine business
" or any cother alliicd industry " is extremely wide and capable

embracing every variety of west preserving snd meat calming end

~every form of preducticn or operaticn that is subsidiary or

ancillary therete or connectgd thérewith;

When the appelliant established a general‘meat preserving
wcrks,without't@rminating his agreement with the respondents,he
obviously did somethinz which fell within the description of the

foregeing genersl words. But in fact the plant comprised in the

sreement was not a2 general meat preserving end canning plant.

]

JER

T

he contrary,it was capable only of producing a mineed pack,

‘that is to say minced corned beef,camp pie,beef galantine,

minced luncheon beef snd the like.  Withcut extension or

alteration,it could not preduce sny <olid preserved or canned
meat and it could not prdduce the Army's meat snd vegetable
ration,nor could it fill sausages. It seems plain that the

£

additions andé chenges in plant nebesaarg to ecuip the factory

n
of
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Vfﬁfftha purpose of pregerving and cenning solid mest would be
 @9$t1y; | Altheugh the evidences on the subiect is neither as
-deftailed nor as ciear 25 might be desired,I think that we showld
fcenclﬁé% that to enable th@ WQTkS te produce 2 solid pack or meat

'Y

end vegetable rations,or,indeed,even sauseges, meent,not & wmere

and slteration of plant involving a

adjustment,but an

maijor expenditure. The sgreement referred to the pessibility of

o

“the appellant's bringing sdditionsl plant into the works and

provided ( ¢l. 8 B ) that it should remein his property. But the

£ 001
s A A

nt elecc €n97vd“d the werds - " with any 21 ,
" additicnal plant or machinery es he may dﬁnm advxwabT” " in the

5

a

~provision thet

should carry on the businsss 2
employ therein the nlant, n ﬁ&viaabl@ "™ is en expression apt to

give an wnfattered dizeretion ond I éannat gecept the view that it
Qasf on thes appellant a duty teo exercise a fiducisry Judement upon

the ﬁnﬂvf“rﬂ whether the adventurs WﬂnJG be adveanced by adding

*?qnt,mﬂd if he decided that cucstion in the affirmetive,then



to extend the premizes ot

»

I thirk that the true view of the agreecment is

.*.

EE

for which the works were equipved with 2 discretion to

form if he wme Put sg the

o

iJ

ne

t

it

change

impoged wpeon the appellant sn ohligation to carry con the business

it

*hange of form was a matter depending

on his cwn willingness to accuire plant and so,in effect,to invest

capital of his own in the business,the discrstion must

governed by his own interests.

be

The general words of the sgreement were naturally frﬂmnd in

&

siilities which £

such & way as to cover all the pos -

an ?rf”mmfﬁﬁﬁf
description of th@ egope of the esdventure imposing

of 2 fidwoeiarv ﬂatur@ on the appellsnt, I thin

his fiducisry obligation  depended on the ambit of

83 determined by the character of the plant for the time being.

L

chl

t

T

ES

busine:

But,in my opinien,they cannot be regerded a

5

lowed f?om such

a

> of

za
w4

Te turn owt and sell the produéts'which the plant wag fitted to



produce or which,with varisticng involvine no structiural or msjor
sdditions or alterstions,it might be Fitted teo produce,constituted

]

the busines& cr adventure which he was beund to carry on fairly
and in g@od feith and without prejudicial fivalry on his part
or attemmt»to cenvert information or cprortunity belonging to it
S to his own exclusive use.

It ig not necesséry in the fects of the present case to

elaborate th

0]

flexibility allowed by the agreement in the scope of
the =dventure from time to time. For in fact there was no-

additio

p

1 of plant and nc extension of the kinds of vreserved
end canned meat the plant could produce.
The respondents were not entitled te cell uvon the

~appellant,if he found it expedient to enter the industry of

a

re:

@

L

&

erving and caﬁning solid meat, té equip the pfemiseg they
held und@r'leése for th@ purpose. It formed énother‘and dig tinct
productiV& ent@rériﬂe for which their preﬁises wéré net equipped.
Théia@pehlant was not obliged to elect to abstain from

every such enterprise unlessz he thought it advicable to eguip



8
their premises end commence the business there.

In fact it was the entirely new demand for preserved and

canned meat cet up by the war that made it expediamt)in the

)

Foy

AT

preserving

aponellant's opinion,for him to enter the business o
.t.

=~ raticns.

el
D

and vegetabl

[ o)

and cenning solid mest and producibe meat
Suéﬁ 2 change in conditions had nct been contemplated by the
égr@em@nt and the substence of the industrial enterprise.heb
established was remote from anythine with which the respondents
premises or plant could ﬁﬁmﬁﬁﬁﬁ cope, |

The appellent was teo @nvest £150 in the adventure governeé
by theAégreement,and to pay an annusl rent of £300. The capftal
cost of the mest preserving works he built in 1941 amounted to -
something between ninety aﬁd 2 hundred thousand ﬁounds. It is
evident that it is sn enterprise oh an altegether different scale

and one which could not grow out of any such exercise by the

aprellant of his discretion to add plant or pursue an allied



o
business ag could have heen in contempiaticn when the agrecment
wae made.  The Product was different,viz. sclid meat and

meat and vegeteble raticn. It is true thet some crders were

pack,but that,I think, should be rezarded as
a éxgaraae cause of cem*?éimt, Subjeet to that,T deo not
think that the operations of th( appeliant's works constructed
in 1941 were within the scepe of the adventure covered by the

agreement and that te bul 1ﬁ the works and to prpduce there and

;’D

ot

nd Cﬁetﬁblf rations,cr sausages,

o

sell solid mest pagks,mes

constituted o breach of fiduciary dutv
The building of these works,which cccupled froem January fte
July 1941,must have beszn notorious in Brisbane smong those

interested in meat packing,snd it is hard to suppose that the

[£23
)

respondents were not aware of what the appellant was doing.
Yet they took no step to stop or warn him. These circumstances
suggest a promising casse of acquiescence and there are other

matters which might be used to support it. But there is no plea
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Qf ecns@ntvcr agguieSCQnée and consent and acguiescence do not
&pﬁear te have fcr;ed,@n iﬁsua fought at the triel. I,therefore,
leave out of aecgtﬁf32&wﬂﬂm£'any or all of the respondents
consented to or ecquiesced in the course teken by the appellant.
Z:jhav said that I‘dQ.nmt’regard the agreement as establishing
a partnership betvaen the appellant on thé one side =nd the
espondents on the other. T do not think that,in the view T
have teken,it ié?&eryfmaterial mattef,and I sh&ll,ther@ferﬁﬁ
state only in =& summéry\fmrm the ressons for my view thet it is
not a yartnership} Subs !ntlalLy I think that the sgreement
is one for the sharing of profits,but not of loss eg,&n an
‘adventure the complete control of which wsas to be placed under
the appellant who was to have for the purpose exclusive
oceupation of the premiﬁes“as a licensee 8t a so called rent and

was to cwn the business snd conduct it in his own name and on his

own responsibility end to be the sgent for the respendents
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neither sctually nor cstensibly. I say advisedly that the

agreement 1s not one for shsring losses,slthough,perhaps,the

statement needs gualifiﬁﬁtien and explanstion. From the very
mixed up provisions affecting the matter,the substantial result

te be deduced aprears to me to be that the respondents
comnitted £700 into the hande of the appellant for use in the
business and that,smong other purposes,it could be aspplied to or
towards any loss and,mofeover,as the primary fund to answer losses,
but that on the whole account over the five years term of the
agreement the respondents were not otherwise to bear losses.

The clauses in the sgreement which restrict the rights of the
appellant and those WEich use language suggesting an interest on

the part of the respondents are to be accounted for by the fact

lessees of the premises. The clauses appear to me tc bhe guite
naturael =2nd to express nelther sn intention that there should be,

ner a belief that there was,a partnership. 8o far as intention
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is'csncernéd,l think thﬁt,plainly'th@.partigs intended that there
should be no partnership,

Setting up the new factory ond producing there and selling

- preserved and canned meats is not the only matter clsimed to be

an infringement of fidueciary obligetion. The respondents
maintein that,pending the opening of his new works,the sprellient
tock adventege of the claim,tc which the existence of the
syndicate's works at Finnle gave rise, tc participation in the
distribution ef government work and contracts, eand that he
appropristed to himself,as owner of the new works,the oprortunities

or benefits growing out of his asscciaticon with the works the

subject of the agreement. About this part of the cese 1 have

felt some difficulty. I have no doubt that,in Jenuary 1941,

:the appellant was esttempting to obtain orders from the

government for the production of meet and vegetable rations and

 wos doing so under cclour of his occupation of the works at
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1Einnie* I think,tob,that in Jenuary snd February 1941 he was
'seekiﬁg both through political and administrotive chﬂnnals to
obtain en allocation from the orders hased on the requirements of
the Thited Kingdom for presérved end cenned solid mest., Again the
&ppellént stood on his camﬁexian with the works at Finnie. I
am not prepared to draw the infarenoé that it wouid have been a
simple matter té put the plent in such a Condition a8 to execute
vsuch orders had they bheen obtsined. On the contrery,I think that
the prxchsbilities suprort the evidence given to the effect that
it could not have been done readilyvandeithmut a great deal of
expenditure. But,on thé whole,I have formed the opinicn that,

subject tc en exception to be mentioned, a connexion between
these representations and the thaiﬁing,of'bﬁders for the
eppelliant's new works haﬁynot been shmwn,and that all the |
probsbilities are asgainst it. Acfually I think thet it was the
fact of the building of the new works that secured the orders :

see,for instsnce, ex I06. Mansfield J. used the same material
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against the appellant as illngtrating/canflict between duty end
interest which resulted from his erecting works of his own in
1941. On the one h&adxth@re‘W@re,the‘@ppprtmniti&& for securing

~contractes for executlion by sn extended altered plant at Finnie ;on

?

~the cher hend,there was tbe’ﬁemptatién to confine the erection of
the plant to the new works. ﬁy'regSQn_f@r méﬁ adopting this biew
of the appellantts situﬁtigﬁ lies in what I have alr&aﬁy‘said, I
do not think thét he was under any duty to extend or expand the
'plamt at Finnie,even 1f advantageous and profilitable business was
in certain prospect and would have followed. The conflict wikh
of interest with duty;therefar@,did not arise because there was no
duty upon the pglinl te act otherwise th&t in his own sole Interest.

The exception from the coneclusion that no sufficient
, : Cand

connexion has been shown between the obtalning of contracts,the
representations made to the authorities based on the appellant's

control of the works of the syndicate is the first order for
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12,000 cases of meat and vegetable rations,an order

i that the

#

‘:21

commmicated on 18th March 1241 ( ex. I08). It is sei
works at.Fiﬁnie could not have performed this order,and I think
that is true. But it =sprearz to me that the gquestion ia.nmt/@ém%%
whether th& adventure cobered by the fiducisry duty to the
respondents counld havé profiited hy the opportunity given by the
order or out of which the order arose., The question is whether

the claim or opportunity wh eh gave rise to the order belonged to

that édvemture and yet was used by the appellant exelusively in
his owmn interest. To this T think the answer must be in the
alfirmative. He'@btaiﬁ@d the otder on the footing of the
repraéamtahigns put,farward as on accauﬁt of the business at
Finnie. Acﬂmrd sly for the net pr@fits,if any,arising from the

execubion of this order he is atcountable to the respondents.

Another and more important metter dependingz on sa@cﬁpl
considerations arises from the fact that,between October 1941 and

A

September 19482,the evidence showg that orders for minced beefl



Joaf were given to and accepted by the appellant and that they

: L ad-
were executed at his new works asnd not on account of the/venture

gavefned by the agreement ; see ex. 194, Now minced beef loaf

is within the very ¢lasS‘of canned meat for the production of

which the premises subject to the esgreement were egqulpped.

There is much evidence that, for a variety of reasons those

premises céuld not have been put‘into overation so as to perform

the orders,or,at all eveﬁts,sé as to fulfil them profitably.

But that agginbis not thé question. Here was business completely
vithin the scope of the adventure as it existed. The works had

been shut finally in May 19&0' because minced pack was not then

dmported inta.Great Britain. The policy had changed end

minced pack had bheen inclded in the dmportations., Under the
provisiong of the agr@ement enabling the appellant " even to

" refrain from working the said business at such periods as he
* shall consider proper ", the appellant had kept the works at



. Finnié’cldséd; However true 1t nay have begn that to omen thpm
’1w0uld have baﬁn CGStlj and urprofitable it aoes hot appear to me
to b@ an answer to'the fact that buﬁiness was done excluglvely on
: ?C“Ount of the appollant whlch fel within th@ scope of the
~advenfura mpcn WhlPh he had embarkud for the beneflt of hﬂmqelf
and thm respend@ntg.'., The “ltﬂﬂthﬂ 15 like tbat of an avent
 who says that the advantap@ he obtalned in the course of hiq
Eg@nCJ snellcd no 1n3ury to has prlmc1pal : In quch a case " the
M Court....is not entitled to +... receivei evidence or sugrestion
n or argument as to whether the principal dad or did not suffer
" any injury in fact by reason of the dealing of the agent
" for the safety of mﬂnklnd reguires that no agent sgall be able
U tc Dut hl% pr1nc1pal to such an iwqulry as that " per ' ,
'Jame% L. J : Parker v McKenna 1874 L R.. IO Ch Apj 90 at Do 124.
How cqn a court tell whieh Was the true req»cn why the ap,ellant
.'kemt the works at Flunle qhut ? Was it because 1ﬁ the 1nterest3»
'vof all he thmu?ht 1t best to exerclae hls power under the foreF01ng
‘ prav1alon ? WBS it on the ccntrary, because it was bett@r for hlm

'f to execut@ the orders at nis new works for hiq own so]e bbnefit 2




Thder the clause entitling him to .h el the acreement

o a month!s notice,the apuellant might have handed back the

works at Finnie to the respondents. As he preferred to keep tb
works closed snd yel maintain the egr@@mémt on foot he must, I

think,accept the consequences of the fact that he remained under
obligations to the respondents. Those obligations were
Inconsistent with his doing for his own sole benefit the very
work of the plant which he held under their licence,

I ﬂm,tﬁer@fore,ef cpinion that the appellant is accountal

to the pondents in respect of the net profits derived from |

minced packs. |

It was arfued that,ind@§end@ntly of eguiteble relief,the
appellant was liable for damages for bréach of contract for
failure to cerry on the hu iiness.  The guestion of breach,or no

breach,depends on the sufficiency of the provision forming part

of el. I0 to authorize his keeping the works closed for so lon
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and $@'cantinumuﬁly. I »m disposed to think that the provision
has a more limited application jbut,in any case,the evidence
appears to me to show satisfactorily that,on the assumption
that.the'apyellantfis accomntable g8 I have indicated,there couls
be no damages ultra. Profits could not have been made,having
regard’ﬁc the condition of the plant and the difficulties

involved in its operating.

ppeal,l sgree in the view that upon the

Upon the cross-=

facts there never was an intermediate " purchase " under cl.,5 by

the sppellant of the goods consifned to Bruce Pie & Co Ltd,who

e

£

were the first purchasers.

The account ordered should,thsrefore, be taken upon the
bagis that the appellant did not purchase goods bought by or
cansigned to Bruce Pie & Co Ltdﬁ' -This means that the guestion
of storage charces amd‘cﬁmmisgion paid to Bruce Pie & Co Ltd

must be reconsidered,though as the declaratiors in the formal
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decree‘or order under sppeal do not deal specifically with
those Matters,it is unneeeséary teo meke any variation of the
decree in order to throw those items open for re-examination.
The view that the sppellant never becsme a " purchaser " of the
goods produced at Finnie and consigned to Bruce Pie & Co Ltd
makes irrelevant,as T understand it,the cuestion whether in
arriving . at the price pnayable by the appellant for geoods taken
over by him,or to be credited in the sccounts of the business
at Finnie,73% should or should not be deducted.  But I am
by'no.means satisfied that Msnsfield J. came to an incorrect
“decision on this point.

- As to the dates from which interest is calculated,I think th
in the circumstances of this case the learned Judge was entitled
to teke the view that interest should not beprdered as from an
earlier date than.hig judgment and that his order on this

point should not be interfered with.,



In my opinlon thé apwealkshousd be al]owed in pnrt mnd thn

‘ 3{{cr0 s~spnea1 allowed 1n pavt the JUdEMbﬂt or decree of th
 Suprwme Court should be varlﬁd bj omitting the flr t dec;aratlon oT

- order and by subvtitutlnv for the third declaration or order the

following orders:- (I) that &n account be. taken (a) of the net

'Droflts derlvma by the defend&nt frmm the supply of meat and

Ve&etablefrationa pursuant¢ tc the order for 12,000 cases

mentiohed,in the léttér,of'latH‘March 1941 from the secretary of

7:the'Ausffalian Meat,Bﬁard tg the defendant,under the name of
 Preserved Food Prdducts Proprietary ( ex. 108 ) ;  (b) of the
net Drofitsyderived'by the déféndéntvfrcm the manufacture or

; productlon at hlq works in South BrlebanP and the sale and sunp]y c

mlneed be@f loaf ‘either pursuant to the orders mentloned in ex. 1Q4’
or cherwiSe and of any other form of minced packs such as camp

,pl,,luncheon beﬂf or be@f,palantlne and that in taklng,such

account all'austlallowancesvb@_made,,; (?) that the balance



v rtlfled upon such account be carri@a to the “ccount of the .
ibu.s,inesw, the au‘bject of the agreement of 9th August 1939, Further
’eansideratlon*ln the Supreme Court should be reserved

It shauld be ordpred that the app@liant have the cos tsygf th
appeal but thay be set off against the costs recoverablm by the

reqpondents under the Judgmentvaf the Supreme Court.



. guoeweyr.

. MoTIFRMAN J.
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PATERSON & ORS o

- JUDGRENT. _ McTTERNAN J.

It appears from the deed sued upon in this action that the

parties, described as the syndicate, contracted to grant a licence

to the appellant to occupy certain land and premises and to use plant
and machinery in and about the premises, for the consideration and
upon the terms set forth in the deed, The appellant agreed to carry
on a business described in the deed on the land and premises and to
use the plant and machinery, or such part of it as he saw fit, in
cafrying on the business, and to pay for the licence an annual rental
of £300. The terms and conditions upon which the appellant further
agreed are set forth in fifteen clauses of the deed following the
appellant's covenant to carry on the.business and to pay the rental.
The land and premises were at Finnie. One of the terms of the deéd
waé a covenant by the syndicate‘not to enter inté a competitive
business. The appeliant did not enter intc a similar covenant.
Apart from equity, he had no obligation to refrain from starting any
business:coming within the description in the deed. After the
appellant signed the deed, and long before it had run out, he erected
a meat—packing factory at Erisbané; outlaying a very substantial
amount in this new enterprise. It is to be remembered that his only
tenure of the Finnie Vorks was a'licence held from lessees. He
obtained, and carried out in his new factory, government contraéts
which are mentioned in the evidenee; Only one of the products for
which he got contracts had been pfoduced at the Finnie Works. They
were badly equipped to supply that product and not equipped at all
to supply the other vproducts for which the appellant got these
government orders. The deed expressly empowered the appellant "to
refrain from working the business (at Finnie) at such periods as he

shall consider proper", The appellant was also expressly empowered
‘to terminate his ccntract.wifh the syndicate at any time., ‘Relying
t@pn'the former power the appellant kept the Finnie Works closed,fob

most /
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most of the period for which the contract was expressed to run.
The respondents (the plaintiffs) claimed a shere of the profité
made in the new factory at Brisbane during the period of the
contract. The Supreme Court decided that the deed made the appellant
a fiduciary agent of the syndicate to carry on the business described
in the deed: that the aprellant violated his trust as such
fiduciary agent by closing the Finnie Works and preferring to erect
the Brisbane factory and carry on a meat-packing business there:
that he obtained the government orders by virtue of "his Finnie
connections", or in other words, by virtue of his fiducliary
relationship to the syndicatej; and that for these reasons he was a
‘constructive trustee of the profits of his meat-packing factory at
Brisbane, for the syndicate, and upon the terms and conditions of
the deed relating to the division of the profits of the Iinnie
business. A statement by Turner L.J. in Clegg v. Edmondson, 8 De
G.M. & G., 808, needs little adaptation to be apposite to the claim
WIf they had led to ruinousvexpendifure ove nothiﬁg would of course
haﬁe been heard of this claim of thé‘plaintiffs and there would have
been no c¢laim against them. Are they then in justice entitled to
reap the benefit when they could not have been made subject to loss?®

In Oliver v. Court, & Price, at p. 160: 146 E.R., at p. 1165, there

~, o3

is a convenient statement of the rule of equity which the Supreme
Court applied in awarding the respondents cne-half of the net profits
which the appellant made during the Qeriod of the contract in his
factory at Brisbane from the business of meat packing "... persons
who are in any way invested with a trust, or an employment to be
performed by them to the advantage of their cestuil que trust, or

© prineipal, are prima facie, virtually disqualified from placing
themselves in a situation incompstible with the honest discharge

Co, v, Blackie Bros.,

of their duty". &See also Aberdeen Failway

1 Macq., p. 461, at pp. 471, 472; In re Thomson, 1930 1 Ch., 203

at pp. 215 and 216. The appellant does not question the strictness
of this rule of equity. He says that he did not assume an

obligation /
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obligation of a fidﬁciary nature to the syndicate to carry on the
business described in the deed and was therefore entitled to
appropriate beneficially to himself the whole of the profits made
in his meat packing business at Brisbane. If he assumed a fiduciary
duty by sigaing this deed, he disqualified himself from entering
a wide field of business unless the potentialities of the Finnie
- Works set limits to the forbidden area. C{ tn 72 zé”*ﬁﬂ*v.(‘“%’“ﬂj

The terms in which the éppellant agreed with the syndicate to
carry on the business at Finnie are as follows: '"the said manufactur-
er agrees that he will faithfully work carry on and conduct a Meat
' Présérving and Canning busineés or any other allied industry in
on or about the premises contained in the said leases and will employ
vthefein the Preserving Plant and Canning Plant machinery and the
~ sald despatch and general equipment machinery plant and tools of the
said Lessors or such of them as he'may conslder necessary with any
further or additional Plant or machinery as he may deem advisable
and the Manufacturef‘shall pay to the syndicate for the Licence
or permit a rental at the rate of three hundred pounds per annum
payable at the time and in the manner set out in the said leases",
It appears from these terms that the appellant did not expressly agree
. to carry on the business as an agent or partner or in any capacity
other than the sole principal of the business. It was an agreement
that the appellant would carry .on the business. Construing the
words of the agreement, it meant that the»appellant would carry on
the business as his business, subject of course, to the other terms
‘and conditions of the deed. 1In my opinion they do not raise the
implication that the appellant was employed by the syndicate to carry
on the business. _

The word "faithfully" in'the appellant's covenant to carry
on and conduct the business at Finnie does not, in my opinion,
import that duties of a fiduciafy nature are superadded to the legal
obligation imposed by the covenant; the word signifies only the
strictness of the common law obligation which the appellant assumed to
the syndicate to carry on the businesé°

Clause 2 / ‘
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.4.‘

Clause 2 of the deed was also relied upon to establish that
the appellant owed duties of a fiduciary nature to the syndicate to
conduct the business to their‘best‘advantage. This clause sald "The
Manufacturer will accept the sum of £700 from the Syndicate and
shalluwilise that sum in carrying on the said business.!" Clause 4
provided that '"all moneys advanced including the sum of £700 advanced
as aforesaid shall bear interest at 10%." The clause made this
interest a first charge on the nett profits of the business. Clause
8(a) sald that the appellant should contribute the sum of £150 “to

supplement the funds supplied by the Syndicate which shall be

ubilised in the business"., This clause also provided that this sum

of £150 and these funds should be credited to the appellant and the

syndicate respectively to arrive at their final share of profit or
'71 1089¢ Clause 4 (1)(a) provided thét if there was a loss it should be
' ,§ayab1e\“out of the moneys advanced py the syndicate' and in the next

‘place5.one half by the syndicate and one half by the appellant.

'Ciauée 8 provided that the syndicéte shoﬁld not be finally liable

for any loss exceeding “the initial fund paid over to the manufacturer™

That was the sum of £700. These provisions of the deed show in my

opinion that the sum of £700 was an advance ;gia loan., & loan does
not give rise to‘anYthing like fiduciary duties on the part of one
party to the oﬁher. See Kennedy v, De Trafiord, 1896 1 Ch. at p. 774
(affirmed 1897'A.C. 180). The aévance was coupled with a condition
that it was to be utilised in thé business. The appellant was bound
to fulfil this obligation. So far as this obligation extended he

may have been a trustee but when it was performed or discharged I

vthink any supposed trust came to an end. The trust would in any

case be 1imi£ed_to the application of the moneys. The conditions
upon which these moneys were paid by the syndicate to the appellant
did not, in my opinion, gi&e them‘an interest in the business of
which the appellant became a truséee. I think that upon the true
construction of the deed the appellant was the sole owner of the
business. His agreement to carry it on imposed a legal obligation
upon him to do so© and no_more. This agreement was not affected with
a trust. The appellant carried on and conducted the business and

received /
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received the profits of the business in his own right as beneficial
terms and

~owner. He was bound to apply the profits in accordance with the /

conditions of the deed. Theré.was nothing fiduciary about his
relationship except that the syndicate may sue in equity to enforce
thesé terms and conﬂitions4relating to the applicaticn of the
profits. It was not a fundaméntal condition of the deed that the

syndicate reposed trust and confidence in the appellant to carry

on the business to their best advantage. The parties contracted as

to what their mutusl rights and obligations were with respect to

the licence and the business, and these constitute the only

engagement between them. In my opinion the deed did not interfere

with the appellant's freedom to conduct any business within the

desceription of the business he agreed to carry on or to obtain the

government contracts in question in the case and carry them out in

his Brisbane factory or to appropriate beneficially to himseli the

“‘whole of the profits derived from any such business and all of

“those contracts.

But there is another question, namely, were the appellant
and the members of the syndicate partners? Partnership cannot be

constituted without an Intention to be partners - Subtton v, Grey,

1894 1 QB 285, Thé guestion whether the relationship of

~ partnershlp exists "depends upén the whole contract between the

parties" - Ross v, Parkyns, L.R. 20 Eq. at p. 335. What the Master
of Rolls sald in that case is apt here but, of course, not
conelusive - "There is not & word about partnership in it (the
agreement) from beginning to end, that i1s the first observation to
be made upon it - they are méréaﬁtile meh and 1f they were going %o
be partners why dié'not they say so?" TIf there was a partnership,
the provisions of this deed would have made the members of the
syndlcate sleeping partgers: 'g;z‘if there was a partnership the
business would have been carriéd'on by the syndicate and the

appellant, he being the active partner. The syndicate agreed, in

clause number 1 of the deed, not to interfere with the appellant

(!in /



"in the working, carrying on and conduet of the business " except

in the manner in which the appellant agreed that they could interfere,
The syndicate also agreed that there would be no such interference

‘by any person claiming under them or by the lessees of the land the
subjeét of the licence. Clause 5 provided that the appellant would
be "absolutely untrammelled in the work of producticn, sales,
marketing'and distribution of the profits of the said business
including the prices to be paid, the persons to be employed by him,
commissions and terms of sale, whether cash or credit", It will

have been noticed that the terms in which the appellant agreed to
carry on the business leave the question of the plant and machinery
to be employed in the business entirely to the appellant's discretion.
Clause 8(b) provided that aﬁy additional plant the appellant brought
on fhé premises was to be and remain the property of the appellant.,
Clauée 6 gave him the right to términate the agreement by a month's
notice.»Clause 10 said that the appellant was not bound personally

ﬁo render anyvservice‘under the deed,'anﬂ that he could perform
“anything to be done under i£ thiough a substitute or substitutes, or
in such manner as he may considér advisable". This clause sald

also that the appellant "might éven refrain from working business

at such periods as he shall consider proper". 1In Cox v. Hickman,

8'H,L;C;, 312, Lord Wensleydale said - "I can find no case in which
a person has been held liable as a dormant or sleeping partner where
the trade might not fairly be séid to be carried on for him together
with those ostensibly conducting it and when therefore he would stand
in the position of principal towards the ostensible members of the

firm or his agents". See also Holme v, Hamond.L.R. 7 Ex., at p. 230,

per Bramwell B. I think that'the inéctivity which these clauses of
the deed imposed upon the members of the syﬁdicate did not make them
sleeping partners, but preventeé‘them from being partners at all. If
therappellant'and each member of the syndicate were partners the
relationship would implyvthat'each of the parties to-the deed was a
principal in the business and egch was an agent of the other. I
qannot collect any intention from thé'provisions to which I have
referred other than that the buéiness was to be carried on by the

: appellanﬁ as the sole principal. There /
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There is, however, an agreement for sharing profits and

making good. losses arising in the conduct of the business.

The type of a partnershipy contract is an agreement to share

profits and make good losses, 1f any are gustained. Fersons
who engage in any trade upon the terms "of sharing the profits
and making good all losses arising therefrom are necessarily

to some extent partners in that trade' - Lindley on Partnership,

6th Edn.; p. 42. Clause 4 of the deed dealt with the division

of profit and loss among the appéllant and the syndicate. I%

provided that the éppellant should make up half-yearly accounts
showing the profit and loss of the conduct of the business,

The clause enumerated the deductions which were to be made in
order to ascertain net profits. The deductions include the
rental which the appellant agreed to pay to the syndicate and
interest at 5%% on all money "advanced or overdrawn by the
Eannfééturer in the conduct of the said business'. The clause
provided how the ﬁet profits weré to be "applied". They were

to be applied to the payment of Interest at 10% on all moneys
advanced by the syndicate and such interest was made the first
charge on the net profits, One-half of the balance of the net
profits was to be applied to the syndicate and the other half

to the appellant. If there was a loss, clause 4 provided that

it was to be paid out of the moneys advanced by the syndicate and
in the next place one-half by the syndicate and one-half by the
appellant. But clause 8 1imited the amount of the syndicate's
contributions to meet a loss to the sum of £700, the amount of
the‘capital which the appellanﬁ agreed by clause 2 to sccept from
the»syndicate and to utilise in carrying»on the business. This
agreement about profits and losses deviates far from an agreement

to share profits and make good all losses, In Ross v. Parkyns

(supra) Jessell M.R. said - "There may be cases where upon a
simple participation in profits there is a presumption not of
law, but of fact, that there is a partnership, yet whether the
relation of partnership does or does not exist must depend upon

the whole contract between the parties,and that circumstance is

not /



not conclusive. See also Pdoley’v. Driver, 5 Ch.D. at p. 479.

 Lindley L.J7. sald in Walker v. Hirsch, 27 Ch.D. at p. 472 - "It
is not to be decided for or against the appellant merely by

sayilng that there is in this document a clause which gives him

a right to share in the préfits‘and losses,therefore he is a
partner and has all rights of a partner so far as the contract

has not excluded those rights, This is a method of dealing with
the case which appears to me io be erroneous. The question is
what 1s the true constructiOn of the document and the rights of
the parties arising from it". See also, per Cotton L.J. at p. 472.
In’m& opinion this agreement about profits and losses cannob
\support a. presumption of inﬁention to create a partnership strong
enough to pre#ail over the_térms and conditions of the deed which
shows‘that the parties regarded the appellant as the owner of the
business. The result is that the profits of the business accrued
to the appellant but he was bound to apply them in accordance
' With the deed and\any loss was’to be borne by the appellant,
‘eiéept that he could appropriate the advance made by the syndicate
to the payment of losses in the conduct of the business up to the
amount of £700: this was the limit of their 1iability for losses.
Clause 5 of the deed, having said that the appellant should be
"absolutely untrammelled" in conducting the business, went on to
jsay that he was “expressly.empowered" to sell the produéts of the
“ business to any business of which he was to be proprietor, and
that "in every respect" he should be at liberty to conduct the
business to which the deed applied.“as if it were his own sole
business", subject to a proﬁisb desighed to keep up the price
level of the products of thé,bgsiness, the reason for this being,
no doubt, that the deed provided for the application of the net
profits to the paymént of interest due to the syndicate, and if
there was a balance,’half of sﬁch balance to the syndicate.

The power which the»clause said was "expressly" given would have
been implied from the fact that the appellant was the owner

of the business. The hypothesié "as if it were his own sole
‘business' évoided any‘feétrictibﬁ by impiication on the appellant's

rights /
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rights; The proviso eXpreSSIy'introduced one restriction only.
The adoption of this hypothesiSvis a slender foundation for a
partnership or ény fiduciary relationship. The syndicate had,
in a sense, a common interest in the business under the terms
and conditions of the deed and thé hypothesis was adopted, no
doubt, in view of such interest. DBut the nature of their
interest is a question that must be decided from all the
provisions of the deed,

Clause 7 says that the manufacturer, the appellant,
undertook that "he" would not diépose of the good-will of the
business without the consent of the syndicate and that '"he"
further undertook that if he sold the good-will with thelr consent
any profit would be brought into account as profit arising from
the conduct of the business and the net profit should be shared

equally between thevappellant'on the one hand and the syndicate

'joﬁ the other hand. This clause clearly implies that the appellant
‘was the owner of ﬁhe businesé. Claﬁse 12 contains a covenant on the
part of the Syndicate that they would not enter into competition
"with tﬂe sald business of the manufacturer". The appellant
did not covenant that he would not enter into competition with
the business which he agreed tb carry on. If the intention of the
vdeed was that he should be the owner of that business 1t is easy
to understand the presence of the syndicate's covenant not to
compete, and the absence of'any nromise by the appellant not to
compete, | |

In nmy opinion it was.hot within the scope aﬁd intention
of this deed that the appellanﬁ and the members of the syndicate
would carry on the business atbFinnie in partnership.

For the above reasons I think that the part of the
judgmenﬁ of the Supreme Court_dealingiwith the profits which the
appellant mede from the‘busiﬁess of meat packing carried on
elsewhere than at Finnie Shoﬁld be entirely set aside.

Regarding the reét of the case. it does not seem

necessary to add anything.
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