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JUDGMENT. 

LATHAM. G. J. This is an appeal from a dismissal by a Magistrate 

of an Inf'ormation alleging a breach of the Timber Wol~kers 1 Award made I 

by the Commonwealth Court of Conciliation and Arbi trationo The 

charge made against the respondent Company, which is boun.a,by thEI 

award in respect of' wages, was as follows:- uThat the Company did 

commit a breach of the said fi~!~ b?. failing to abserve the same 

in that the said Defendant had for the week ending 28th July last 

in 1 ts employment at its Worlm at Port Kembla one R. c. Birch an 

adult male as a wood turner and had not paid to him the minimum 

amol.m.t as a. weekly wage provided by the said award for the class of 

work performed by him. tr 

The minimum amount provi.ded by the award for the class or 

work alleged by~"the fhf'ormalit to have been perf'ormed by Birch is, 

uxlCler claases 1 (a) and 2 (a) of' the award, the basic wage and an 

aaditional amount as set out in 'fables A. and B. In .t'act the man 

B::l.rch was paid a wage of' £5.16. o. as a casemaker. It was claimed 

tba t he should have been paid under. a prdvision in the award relating 

to wood turning which provides for a higher wage. 

The Magistrate held that the evidence showed. ~hat Birch had. 

been engaged :for some portion of his timE~< in performing some of the 

duties of a wood turner but in his opinion th.e occupation of a wood 

turner required much more skill in the many branches of wood turning 
• 

than he Birch possessed or had been called upon to e:x:e.rcise. 

The provision in the award upon which the Appellant relies 

is Item 55 {a) in clause 2 (a). This provision is in these terms: 

11 ::In addition to the basic wage provided in elause 1., the margins set 

eut in this clause shall be payaple tbi '.(;i~ployees herein named. • •.••••• 

• • • • • • • (55) maehinis ts Slicer, Shaper, 

••••••• WoSd Tu.rne~11 



The Magistrate decided, as I have said, that Birch was not 

a skilled wood turner, and that f'or that reason he was not entitled to 

the margin prescribed by Item 55 (a) 

In the f'irst place it is importarit·toXK see what the charge 

was.. The charge is a charge that the Defendant failed to observe 

the award in that the Defendant had for a specified week a man in 

its employ. and d.id not pay him the minimum amount as a weekly wage 

provid.ed by the award •. In other words I read the charge as relating 

to f'ailure to pay a particular weekly wage f'or work perf'ormed during 

the week and not as including a charge that the Def'end.ant had failed 

to pay in respect of' particular times of' work.during the week- f'or so 

man_y hours perhaps - a wage assignable to those times .. 

The evidence showed that whether wood. turning is interpreted 

as meani.ng being a skilled wood turner and worldng on wood turning work 1 

as the Magistrate held, or, on the o"t;her hand, as meaning in fact 

perfoming work which falls within the category of the work of a wood 

turner.as the .Appellant contends, upon either view B:trch did not work 

full time as a. wood tur-ner: and therefore., if' Item 55 (a) applies, he 

did not fall withih it. 

There is a mixed f'l.ulotions clause - lla - in the-• award, 

which p1•ovides: "An employee engaged flor more than halt~ of' one day 

or shi:ft on duties carrying a higher rate •••••••• shall be paid the 

higher rate for the ·time so worked." 

It was contended before the Magistrate that the ordinary 

classification of Birch was that of a case-maker and that he was 

engaged for more than ha.lf' of a. day at wood turning, which involved 

higher duties or duties carrying a higher rate, and that therefore 

he was entitled to be paid under the higher rate. But the Magistrate 

found e.s a fact that he did not work for 50% of his time at the alleged 

h1gher duties. Accordingly, neither Item 55 (a) nor the mixed 

functions clause will avail in these circumstances to create an 

obligation to pay a :full weekly wage at the higher rate. 

In my opin1on the only charge made is a charge of failing 

to pay the f'ull weekly wage and for that reason, in my opinion, the 

information was rightly dismissed and this appeal must fail. 

But I :further mention that the .provision in item 55 (a) 
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·"''1 is. very obscur.e. The words are "Machinist operating the f'ollowing11 

and than the names of' certain machines f'ollow; the words are 11 sliver, 

shaper ••••••• wood turner". The evidence is that there is no 

machine known as a wood turner; a wood turner is a person and. not 

a machine. That is a d.if'f'iculty which might be removed by 

application to the Arbitration Court f'or interpretation or variation 

of' the award. 

Finally, 1n my opinion, there is no clear ev1dence as to 

what the classification of' Birch should be regarded. as being f'or the 

purposes of the mixed functions clause ll (a). Birch himself' says 

in his evidence: "I am a case-maker." 11 I am not a case-maker." He 

did not seem to know exactly what he was. At pages 12 and. 13 his 

evidence is 11For that work I received a case-maker's wage £5.16. o. 

I am employed as a case--miaker. 11 ''The:;v: put me down a.s a. case-maker. 11 

"I am not a case-maker. n 

The application o-f' clause 11 (a) depends upon the determinat­

ion o:f the ordinary classification of' the individual concerned.. In 

my opinion it would b,e a Tery difficult and unsatisf'actory thing for 

this Court upon the evidence given to ajltempt to determine the 

ordinary classi.fioation·of Birch for the purpose of applying item 

ll (a). 

In my opinion the appeal should be dismissed. 

ORDER: Appeal dismissed with costs. 

-------ooo-------
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Rich .J. I agree. In my opinion neither the finding of the Magistrate nor 1 

the evidence supports the charge. I agree that the appeal shguld be 

dismissed. 
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IIJfAI. MANUFACTIJRERS J4 D, 

STARKE J, 

I agree that the appeal should be dismissed. 

The award provides that in addition to the basic wage 

provided in clause 1 of the award-tlie margins set out in the 

award should be payable to employees therein named - "55. Machin­

ists operating the following", includilJ.g "Wood Turner", and the 

marginal rate per week is set out, 

The Magistrate has found - and Mr. Barwick does not 

contend that he was in error in so finding - that the workman in 

this ~ase was not a machinist operating a wood turner or a wood 

turning lathe. He is therefore not within item 55. Mr. Barwick 

then fell back upon the position that the workman was employed 

under anot-her .. cla-ssification and upon the mixed functions clause, 

which provides, so far as material, that an employee engaged for 

half or less than half of one day or shift on duties carrying a 

higher rate than his ordinary classification should be paid the 

higher rate for the time so worked. 
f 

The claasifica tion ·we have been refe~red to Ul'lder which 

it was said the workman was paid is No. 7 ~~Boxes, crates and/or 

cases". I am not at all clear that the workman falls under that 

classification at all, but, if he does fall under it the evidence 

does not satisfy me tnat it was not part of his duties or fUnctions 

under this classification to work the wood turner or wood turning 
: "· . 

lathe that he did work. If that is so the mixed functions clause 

l:lls no. applicat~on to the case for the workman was performing tla 

duties or the functions of ~ classification and not the duties 

or fUnctions of a classification carrying a higher rate. 

I. 
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It is not denied on the of the aiJpell:?mt 'organization 

the_t,having .regr~.rd to the finding:iof f2.ct,in order thr? .. t the 
·to 

prosecution mn.y succeed, the case of Il:i.rch rau.st be one/v,dlich the 

pro~ision governing mixed functions 

That is clause 11 i '''·) \ • .... , of tb.e The m8,t eri C11. of the 

provision would if ,for less tb.e.n h2·.lf c~. or he.lf Dhift 1 

Birch wn,,s on ·luties 

classification. In that event he is to be 

for the 1iin1e so 1.mrked. 

rate t'b.o.n b.i s 

c·.t ti1e hi r '" . '~ 

v1hether 

Birch's case fr?.lls under the operation of the clause is to find 

vrhP.t his ordinr.1 .. ry cl'',ssification i B ~:md wlwt dutieD belong to it. 

The second sterJ is to inquire nhether for some ascerta:ina.ble time 

he was on ~ork outside those ~ut:ies, consisting of 

duties carrying .p, higher rate of pP.y. 

In the present ca.se we are to .asf:lume tha.t l3irch' s 

ordinary cl.D.ssificr'.tion was thc>t of P. Jn:c.ker of bo.xesfcrntes ar1~l 

or cases b.nd fell under item 7 of T?.:bJ.e B. was so treated in 

consequence of 8.n et:;ttion or expresnion of opinion by' 

l.e;l;e Judge O'Jilara .• The evidence cloes not mak:e it clear wha .. t 

tb~ duties of a person fall unde.r this, the fotlrth, d.e scription 

cont d in item 7. 

On the one side,the res;;Jondent's side,it is said tl·w.t e.ll the .. t 

Birch did formed 11a.rt of those duties,including the use UJ.)On / . 

each end or plate .'l.nd clrur111 of the lathe. 

On the other side, the a.ppellant 1 s side, it is s::dd that the 

fourth CD.tegory in item? is confined to putting together boxes, 

crates and cases or the like from wood and materials .a.lre.ady cut, 

turnecl, shrq)ed or )]re:pared for the purpose. Perhaps some support · 

is to be found for th.i.p view in the vrord 11 ma.nua1 " st in 
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..,-..:: the brackets after the vmrds " me.king and/or repairing 11 

But that word may be and probro ly was used to exclude box 

mGking ro. d case making by m<:>.chinery r;md not to exclude <:>.bsolutely 

any incidental use of a machine or machine tool in case mocking 

operations suhstUlti~.lly or predominantly m.::-.nue.l. In any case,'<vhat 

duties belong to a. classification is to my mind a matte-r to be 

established by evidence. There i~o finding by the.~~gistrate to 

support the appellant 1 s rontention. No eXpert or other evidence has 

been referred to i'Thich S8.tisfies me th2.t so much turning o.s Birch 

did should not be considered &.s forming part of the ordinary duties 

of the classification to v.hich Birch was assigned. :l:To doubt some 9f 

the difficulties a.rise from the fact that the making of drums rod 

reels is only pl:o1.ced in item 7 by analogy rod tha.t in the making 

of boxes, crates and ca.sew in the stricter sense, the need to use '~ 

lathe must seldom,if ever,occur. But once Birch' 13 YJO rk is classified 

under th2.t or any otner item, before the mixed functions provi sion.J 

01. 11 (fl) .t can a.pply, it must be shovm that the cla,ssific1?.tion does 

not include certain of the duties of the,t work md that h::>,s not been 

done. 

In my" opini~n no transfer or tre.nsi tion has been shown from 

his ordinary work or the duties of his ordinary classification rod 

for that ree.son,-vlithout going further,the appeal fe.ils •. 

I think thc_.t the 8,ppee.l Ehould be dismissed •'11 th costs. 
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I agree that the appeal should be dismissed. It does not. 

seem to be necessary to add anything. 
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WILLIAMS. J • • 

The question of substance which finally emerges, and with 

which alone it is necessary to deal, is whether Birch, B:he member 

of the appellant union, worked for part of his time as a 'machin­

ist operating wood turner' within the meaning of item. 55(a) o.f 

Table B of the a.ward. The expression wood turner in this 1 tem 

must refer in its context to a wood turning machine. Birch was 

paid as a case maker within item 7, and the argument has pro­

ceeded. on the basis that thi$ was his ordinary classification 

for the purposes of the mixed functions clause (lla). He was 

in f'act making 140lb. wooden dru.ms on which metal cables could 

be wound. He was using for part of this work a wood turning 

lathe. But so far as I can g$ther from the evidence accepted 

by the magistrate the'use ot this machine wasmerely incidental 
\ 

to the work of making the ~. I do not think that by any 

ordinary use of language it could be said that whilst he was 

using the machine he wa.s not still doing part of his ord;inary 

work. He could not accordingly be classified for the purposes 

o.f the mixed. functions clause in the higher category of a 

machinist operating a wood turning lathe. I would therefore 

dismiss the appeal. 


