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PRESTON v. EM:METT. SYDJilEY, THURSDAY, 218 T NOVEMBER', 1946. 

JUDGMENT: LATHAM, C.J. 

THE CHIEF JUSTICE: It was suggested by Mr.Shand that this 
application might be treated, if' the Court were disposed to 
grant leave to appea.l, as the hearing of' the appeal. Mr. 
Collins has not expressed any view upon that. I might say, 
~;1,{~~tP~~P\&-2~::.W.t ... et~.1~.\ ... \~~nr.CQ,.~~c~ 11;'f.,<l,~ be dithsposed to ... 
regara tue ar~~ .. en~ wn en n~s ~~en p~ace as e argumen~ on 
the appeal, or would. you desire to have further time for· 
argument? 

MR. COLLINS: With respect to the Court, if the Gou.rt was of the 
opinion that in view of the form of the contract I could not 
succeed, I would not like to put my client to the cost of a 
f'urther appeal to this Court, so theref'ore I will agree to 
this matter being treated as the hearing of the appeal. 

nm CHIEF JUSTICE: This is an application for leave to appeal 

:from an Order for a new trial in an action in which a hotel 

broker sued for agent's commission. Various points have been 

taken. The a.gent was entitled to commission upon e.ffecting a 

sale of a hotel and f'urniture. H.e grounds his case upon a 

doc1.unent which was signed by at least a. proposing purchaser, 

W.W.Lappin. That document relates to both the hotel which 

was held under lease, and to furniture and :fi.ttings. That 

which ts sold. is·, as f'ar as the furniture :is concerned, :furni tu.re 

as per schedule attached to the contract. 

There is a condition in the contract, presumably inserted 

in view of' the provisions of the Stamps Act, mJiii<ing an 
cons-ideration to·· · ·· tt.' 

appropriation of £1600 of the;('Urniture fittings etc. in the 

s:Chedule attached here.to~~.r The contract which 1s relied upon 

as the basis of the l)la.intiff' s case iB therefore a contr•act for 

selling not only the licence and goodwill of the hotel, but 

furniture as per schedule attached; and. no !'.l cbedule was attached .• 

The allegecl contract was there.fore incom:plete in an ebse.ntial 

particular and. did not amount to a contract in respect to any 

iclentifiable furniture. It therefore (!annot be said that the 

Plaintiff had effected a sale of' hotel and f'u.rn.itu.re .. 

Upon this gr•ound, apart from other matters which have been 

argued, the Plaintiff must necessarily fail in any proceedings 

to recover commission. I am theref'ore of opinion ·t.ha:t leave 

to appeal should be granted, aml the respondent .to this 

application consenting :to this application being trea.:ted as the 
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hearing of. the appeal, the Order of the Full Court for a new 

trial should be set aside and the Judgment of His Honour. 

Mr.Justice Owen restored. 

RICH, JJ I agree. 

STARKE, J;. I agree. 

DIXOlf,J: I agree. 

WILLIAMS, J: I also agree. 

THE CHIEF JUSTICE: On the matter of costs the Judgment of Mr.Justice 

Owen will remain as to costs. Then as to the proceedings in the 

Full Court, waat do you ask for? 

MR.SHAND: I ask for the costs of' th_ose proceedings in addition to 

setting aside the Order of the Full Court· an Order should be 

made in these proceedings. 

THE CHIEF JUSTICE: In a.ddi tion to setting asi1ie the Order of' the :B'ull 

Court you ask for an Order to be made to give you the costs of 

the motion for a new trial? 

MR.COLLINS: I submit the Court will not allow those costs. It is 

tJ?tle that my f'r:i.end asked a question as to the invep.tory', but 

the f'orm of' the contract was the thing objected to and not the 

al;lsence of' the inventory. I submit if' that point had been put 

as it has now been put to this Court, the Court might not have 

ordered a new trial, and. I submit that the Court will allow both 

:parties to abide by their own costs be:fore the Full Court. 

MR.SHAND: I am informed. by nw learned junior that l~e did mention 

that point before the Full Court and at tempted to argue it., but 

in any case the Plaintiff' took the point on appeal that there was 

cross-examination as to this particular matter which could have 

only been·for one purpose. 

]!J:LLIAMS, .r: This would. have been one of' your points and would not 

have been set up on appeal. 

MR.SHAND: The ~ross-examination was obviously for one :purpose. 

THE CHIEF JUSTICE: The majority of' the Court are of' the opinion that 

on the whole the f'airest Order to make is to give the present 

applicant, that is, the de.fendant, the costs in the Full Court but 
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no oosts in this Court. 

The Order in the Full Court will be set aside and an 

Order will be made that the Derendant have the costs of the 

motion ror a new trial. 

coats in this Court. 

There will be no Order made as to the 
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