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FRESTON v. EMMETT, SYDNEY, THURSDAY, 21ST NOVEMBER, 1946.

JUDGMENT s LATHAM, C.dJd.

THE CHIEF JUSTICE: It was suggested by Mr.Shand that this
application might be treated, if the Court were disposed to
grant leave to appesl, as the hearing of the appeal. Mr.
Collins has not expressed any view upon that. I might say,

i irpess to hi that the Court would be disposed to
ég‘g”ggﬁ”gﬁ f@'{'nﬁ'égln%' which "kl%‘é"sr ék%ﬁ'"?p‘iﬁa%e as the argumen® on
the appeal, or would you desire to have further time for’
argument?

MR. COLLINS: With respect to the Court, if the Court was of the

opinion that in view of the form of the contract I could not
succeed, I would not like to put my client to the cost of a
further appeal to this Court, so therefore I will agree to
this matter being trested as the hearing of the appeal.

THE CHIEF JUSTICE:  This is an application for leave to appeal

fiom~an brder for a new trigl in an action in which a hotel
broker sued for agent's commission. Various points have been
taken. The agent was entitled to commission upon_effecting a
sale of & hotel and furniture. He grounds his case upon s
document which was signed by at ieast a proposing purchaser,
W.W.Lesppin. Thét document relastes to both the hotel which

was held under lesse, and to furniture and fittings. ‘Thaﬁ

which is sold is; as far as the furniture is concérned, furniture
as per schedule attached to the contract.

There is a condition in the contract, presumably inserted
in view of the provisions of the Stamps Act, making an
appropriation of £1600'o£1tﬁgjgiggfggﬁgnfgggin;; étc?;in the
sﬁﬁeduie attaéhéd herefo?;“ The contract which is relied upon
as the basis of the Plaintiff's case is therefore é'conpract for
selling not only the licence and goodwill of the hotel, but

| furniture ss per schedule attached; snd no schedule was attéched.’
The alleged contract was therefore incomplete in an essential
particular and did not amount to a céntract in resPect to any
1daﬁtifiable furniture.. It therefore ggnnot be said that the
Plaintiff had effected a sale of hotel and furniture.

Upon this ground, apart from other matters which have been
argued, thé Plaintiff must necessarily fgil in any proceedings
to recover commission. I-aﬁ therefore of opinion that leave

to appeal should be granted, and the respondent to this

applicatidn consenting to this applibati?ﬂ being treated as the




-De
hearing of the appeal, the Order of the Full Court for & new
et

trial should be set aside and the Judgment.of His Honour.

Mr.Justice Owen restored.

RICH, Js I sgree,
STARKE, Js; I agree.
DIXON,d: I agree.

WILLIAMS, J: I also agree.

THE CHIEF JUSTICE: On the matter of costis the Judgment of Mr.Justice
| Owen will remain as to costs. Then asg ta the proceedings in the
Full Court, what do you ask for?
MR.SHAND: I ask for the costs of those proceedings in addition to
| setting aside the Order of the Full Court asn Order should be
‘ made in these proceedings.
THE CHIEF JUSTICE: In addition to setting sside the Order of the Full

Court you ask for an Order to be made to give you the costs of
the motion for a new trial?

MR.SHAND: Yes.

MR.COLLINS: I submit the Court will not allow those costs. It is
true that my friend asked a question as tc the inventory, but
the form of the contract was the thing objected to and not the
absence of the inventory. I submit if that point had been put
as it hss now been put'to'this Court, the Court might not have
ordered a new trial, and I submit that the Court will allow both
partiés to abide by their own costs before the Full Court.

MR.SHAND: I am 1nf$rmed by my learned junior that he did mention
that point before the Full unrt and aﬁtempted to argue it, but
in any case the Plaintiff took the péint on appeal that there was
cross—examination as to this particular matter which could have
only been  for one purﬁose. |

WILLIAMS, d¢ This would have been one of your points and would not

have been set up on appeal.
MR.SHAND: The cross—examination was obviously for one purpose.

THE CHIEF JUSTICE: The majority of the Court are of the opinion that

on the whole the fairest Order to make is to give the present

applicant, that is, the defendant, the costs in the Full Court but
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no ecosts in this Court. _
The Order in thq Full Court will be set -aside and an
Order will be made that the Defendant have the costs of the

motion for a new trial. There will be no Order made ss to the

costs in this Court.
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