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!>ATHAM, c .. ;r. This is an appeal by way of case stated from a 

decision of a Magistrate at Innisfail in relation to complaints 

laid for off'ences under the Black--Marketing Act 1942. There were 

seven complaints; I take the first as an example. 

'l'he Respondent was charged with being guilty of 

an offence of black marketing in that, on or about the 6th day 

of' September ~943 he did sell goods, namely, 5 dozen bottles of 

Corio Whisk;r, 5 ctozen bottles of Vickers Australian Gin and certain 

other speaif'ied. quanti ties of other liquor for the sum of £157.13. 2. 

a greater Jlrice than the maximum price, namely, £135.13. 2. f'ixed 

in relation to the said goods under the :tiatio:nal Security (Prices) 

Regulations, f'or the sale of the said goods. 

The Magistrate found that the Defendant did sell on seven 

occasions liquor at the prices alleged to Thomas Joseph Vandeleur, 

Who was trustee for the children of ·the Defendant and his brother, 

&nd who' held the Exchange Hotel as such trustee • 
8 • 

But the 

Jlrosecution failed becattse.the Magistrate held that there was no 

:proof of vi'b.at the liquor was that was sold, and theref'ore no proof 

of the cost of the liquor, and therefore no proof of the maxim1.lm 

permissible :price under Prices Order 1015. The goods in question 

were goods which were not substantially identical with goods which 

had been sold previously by the 1Jefendant 1 and accordingly the 

maximum price of the goods depended upon the cost of the particular 

goods,. The Magistrate dismissed, the complain;Pti. 

!t has been contended for the Appellant that there was 

evidence of the identity of the goods. In my opinion, the case 

for the prosecution fails befo.re the question .of the identity of 

the goods as sold, or disposed of, to the Exchange Hotel is reached. 

The Magistrate did not draw an ihference as to the identity of the 

goods. It may be that such an inference might have been drawn, 

namely that goods alleged _to have been sold by samuel "Allen & Sons 

Ltd. were gooo_s which were afterwards sold to the Exchange Hotel. 

But the Magistrate did not draw that inference and· it seems to me 



be impossibl19 to say th,at he must have drawn that inference, 

could be \1t)ntended that he ought to have convicted the 

:Defendant. 

In my opinion, however, the Prosecution fails at an 

earlier stage. Thebasis of the :finding of' the Magistrate that 

the Defendant Gallagher sold to the EXchange Hotel i.e. to the 

trustee Vandeleur, who was responsible :for the Exchange Hotel, 

certain sales of liquor were made by Samuel Allen and 

to one Saraceni. · In my opinion, no admissible 

evidence of sales, that is, sales to Saraceni, was given. 

The witness Webb only gave evidence of' the contents of documents. 

The witness Miss Clarke also gave evidence of the contents of 

dom.tments; it may be that she fUl""ther proved that monies were 

received as from Saraceni, but it is not the case for the 

prosecutor that Saraceni paid the money. In any event, that 

evidence would only show, even if it were admitted, that Saraceni. 

.paid money, that money was paid for something, but not :for the 

identical goods referred to in the complaint. Accordingly, the 

evidence of' sales, as sales to Saraceni, in my opinion, :fails. 

Next however, Saraceni w.s held to be identif'ied with Gallagher, 

the def'etldant; but thereis no evidence that Gallagher, in the 

name of' Saraceni;. was a purchaser :from Allen & Sons Ltd. in the 

transactions in respect of' which Allen & Sons Ltd. received monies. 

The correspondence in the dates of' cheques drawn by and. payable to 

dallagher with deliveries by Saraceni, and the correspondence in 

shillings and pounds with ·the amounts charged by and paid to 

Samuel Allen & Sons Ltd. inmy opinion, show some association of' 

Gallagher with the transactions with Allen & Sons Ltd; but they 

fall short of' showing that Gallagher bought liquor :from Allen & Sons 

and resold that liquor to the Exchange Hotel. It is equally 

consistent with the evidence that Gallagher paid the diff'erence 

between the amounts of' the cheques and the amounts received by 

Samuel Allen & Sons to some other person ancl d.id not retain it as 

an intermediate seller. In my .opinion, therefol1 e, there was not 

necessary evidence to support aouV":ictions in any of the cases and .:. ·-_,~,s~.---~-> 

appeal should be. dismissed. 

The appeal is dismissed with costs. 



RICH ~r.: In my nlon, the ndmissible evidenc~.'l does not warrent 

reversal of the 1Vi.2gistrate 1 :> dec:ision, and n gr.:~e that thf:l 

appeal should be dismissed. 

RICH J o 



Q.QDY X• GilLLAGH&i 

STARlQ:!I J. 

One of the questions asked by the Magistrate is:­

"From all the facts proved in evidence before me was there sufficient 

material to warrant calling upon the respond.ent?n I think there was 

and that it would have been better if the Magistrate had not given a 

decision unt~l the whole of the evidence closed. But on the evidence 

as it stands the Magistrate was quite entitled to conclude that it 

did not establish the charges made and to dismiss the informatiom. 



This Hppe!3l comes from a Court of Petty sions 

Federul ;jlrrisdiction in the Stute of Q11eenslend. It cor:JGi3 by case 

under sec. ~;~;6 of the sla.nd Justices Act, but that is 

mert::ly thE! vehicle provided by sec. 1Y of thE: Appeal 'Rules by which 

it is brought to this Court. As 'Ye have repeatedly held,, such 

e.ppeal;J,'Hhen here, nwst be considered in accordance vdth the 

ordinar:>r ciples govi:.;r'n.lng the exercise of tb.e: generel appellate 

jt:crisdiction of the Court .• and we >>re not confined to thE; WueEmsle.nd 

procedure. I refer to Wishart v Fraser 64 C.L.R. 470 at p.480 

and the cases therE! ouoted. 

The charge is lo.id 1mder sec. 3 (a) of the Black 1\!Ie.rketing 

Act,end is.a charge based on n selling n The case made against the, 

defendant is,in my view,one of cireutnstantiEtl evidence. The fe.cts 

are curious _,not to say singular. 

The defendant is a. solicitor carryong on a practice at 

InniBfail as a member of a partnership. But he and his partner 

apperently have acquired mo:rB than one hotel. The particular hotel 

concerned, the Exchange Hotel, they acquire:.'!d in the name of a trustee, 

whom th(~Y ccmstitutt.zltrustee for their respective children. Little 

appears in evidence about the trust,but it would seem that the 

children are entitlE!d to ·the income as vve11 as the capital. One of 

the clients of the firm is an Ittllien of the name of SHraceni, who 

was interned in l94k::. He had a spirit licence of some sort. The 

hotels, or one of them, appBrently bmtght supplies of liquor from a 

firm named Allen & Co. 

The case made against the defendant is that he bought spirits 

Hnd w:tnes for himself,so that thE property vested in him,and resold 

them to the" trustee of the Exchange Hotel _; and that it is attemptpd 

to make out by cirm,unstances. It has to be remt':mbered, in considering 

the ciTC1Jmstances , that the defend8nt himself undertool\: the 

management of tllc: hotel for the trustee. It is not clear whether 

both in the flrm of solicitors did not manage the hotel,but, 



at ~1ll events, thH .defendant himself was th.e, most active person in 

its management. 

He had to securP liquors and the sou:rces from which h•~ 

obtained them renwin,from begim1ing to end of Uds case, matter of 

obscurity. In thE: accounts of the J:'xchange Hotel there is a list of 

che~:;ues for considerable sums for ::;toc:k. The butts of the cheques 

are erv~;:,d end they show nothing but payments to the defendant 

for stock. The cheques ~re open and there otherwise nothin~ to 
&'\~. 

show what the:y were for;,.._ vvtvJ.t was the intended nppliceticn of the 

pro<~eeds. 

Examlnation of the records of Allen & Co.showed that,on or 

:::1b011t the da.tes of m.:my of these cheques, spirits and "•vines were 

sold by Allen &:~: Co. to a buyer in the name of Saraceni. There is 

some evidence to show that the firm of solicitors was advisinv. the 

fem!:lle relatives of Saraceni,who continued to manage his business 

whiJst he was interned. It appears,too,that,after the period in 

quest ion in this appeal, the firm oT solicitors,or one cf them, 
. -~ 

act 11ally Bcquired the licence of that business and,et/'-this or an 

entErior date,acquired the whole of the stock-in-trade. 

Now the case mad<:' is· that the defendant, being in the position 

I have stPted,interposed himself between the Exchange Hotel end 

Al1€n & Co.,es an intermediate purchaser of the liquor,that he 

bought it and resold it to the trustee of the Exchange Hotel, 

bought it in the name of Saraceni's business and resold it in that 

WHY to the trustee of the. hotel at adve11ced prices exceeding the 

maximum prices. The circumstcnces relie·d on to make OlJ.t the proof 
the 

consist in a coincidence of/dates' of the invoices from Allen & Co. 

made out in the n~::une of Saraceni as buyer, with the datElS of the 

cheques, a coincidence of the shillings and pence,in many of the 

cheques,with the shillings and pence in the invoices of closely 

corresponding dates ,e.nd the fact that the differences in the pounds 

in the respective stuns, in some cases at least ,may be shovvn to amount 

to en addi tj.on to Allen & Co's invoice price to Saraceni of about 

£2.0.0. a case of spirits. 

If all the evidence of these circmnstences be admissible, I 

think perhaps that, a.1 though the infert.mce is e. little spec1Llative, 
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the transactions may be associated <>nd ther(~ is enough to show that 

therH wes an associetion in the transactions by which Allen & co. 

sold the liouor And the E:Xchrmge Hotel paid for 1 t, end that means 

·that the liquor whicl1 was in these instances obtained by the hotel 

ws.s identical with that sold as if to Saraceni. But t:b.e question 

remains whether it i:o A proDEll' inference that the· defendant 

interpos erl himself as a purchnser in the name of Saraceni between 

the trustee of the hoted. and Allen & Co. and resold l!:t to the 

trustee. Is that inference to be adopte·d in preff;rence to the 

supposttio:n thAt he bought from A11en & Co. for the hote1,tbat is 

for the trustee ? There are several possible explanations of the 

exce~:s in the amotmt shown by the cheques over the sums shm'¥-n by the 

invoices besides the explanation upon which the Crown relies, 

which is that the defEmdant, the solicitor, who was managing· the 

hotel for his chtldren 's trustee .was buying tbe liauor ;:md reselling 

it et the advanced priceSto the trustee. The difference m8y or may 

not have gone into his own poclr.et,but,in either event,tpErfo, ere 
/It is tmnecessary to ment.1.cn tnem 

otber explanations with which the facts are--cor;p;til)Ie:Y They have 

been mentioned .in argument and some of them reflect cin other people 

who are not parties as well as on the defendant. But,ln addition 

to the e~:pll'n:Jation upon which the Crown relies, thE·re are at 1east 

three possible explanations of his taking the added surn whether as 

e. reimbursement or as a secret profit. The choice between them 

seE:ms to me to be entirely speculative ond they are a11 reAsonable 

hypotheses. Although I can see in the evidence some slight 

gr01.mds for thinking that the conjecture of the Crovm may be the 

right one, lt would be quite tmsafe to base a conviction upon such 

indications as tbere are. It is true that the Magistrate has fotmd 

one of the facts ,nmnely that the defendant End his partner did act 

as purchasers,.I myself think that on the evidence he was not 

entitled to do so. I, the,refore, thinlr that, in substanc(~, the proofs 

fail '"nd the prosecutton has not este,blished the charf.';eS against 

the defendant. Tile appeal is a rehearing and,on the view ttJ,at I 

have formed·of the evidence,the dismissal of the complaint was 

correct. But I think it right to add that I am anything but 

satisfied that the contents of the invoices and the subject and 



the sale to Saraceniwere proved by admissible evidence. 

Counsel .for the Crown found himself in difficulties at the hearing 

of the complai.nts,end,in attempting to extricate himself from them, 

I think that he failed to pursue the strict rules of evidence. The 

evidence he led was objected to and J: think that the objections were 

well taken. 

In conclusion,! should like to quote a statement of Sir .John 

Madden,reported in 28 V.L.R. at p. 614. Dealing with entirely 

different offences His Honour said :- n Our law requires that a 
" person accused shall be charged with precision and exactness,in 
11 order that he rnay be able to show the Court,tbat however 
":reprehensible his act may have been it did not amount to a crime. 
11 To do this he rnust know what the crime alleged against him is, 
" and that very crime and none other,must be made the ground of his 
11 conviction. There is a nottmnatural tendency to desire to convict 
11 a man who is obnoxious to a well-founded belief that he is guilty 
" ot: so.me crime,whatsoever may. be the precise charge on which for the 
" moment he may be presented. This course seems to vindicate 
11 morality and saves laborious thinking. Indeed,public opinion has· 
\!:rystallised this ft'a.ilty in that story whose long surviva.l Seems to 
" warrant its verisimilitude,of a jury who,having a prisoner in 
11 charge for murder,could not discover that he had killed anj';one,but 
n as there was some reason to believe that he had stolen the 
"foreman's horse,they convicted him in the interests of eternal 
11 justice. Th:ls robustness has its beauties,doubtless, but it has its 
" disadvantages,too,which the law regards more,and the charge,end 
" the distinctLy relative evidence which supports it; and it only, is 
" alwe.ys insisted on. ti 

This case,perhaps,provides another example of the operation of 

the legal principles as well as of the other considerations to which 

the learned Chief Justice of Victoria alluded • . 
For these reasons I think the appeal should be dismissed. 
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f'or more than the amounts recorded in the books of the company 

not sufficient to raise a reasonable inference that the 

respondent JlUrchased the liq~ot~ :from. the Gompany as Saraceni 

and then resold it to the hotel but as·to part only at a prof'it. 

The difference between the two amounts may have gone 

into the pocket of the r>esr1ondent or some other> pocl::et, but 

even i.f it c.an be inferred. in the D.bsence of an~r explanation by 

the respondent that it went into his own pocket, thin would 

still not be sufficient to prove that it did so as the result 

of a transaction having the legal effect of a resale of the 

liquor by himself as vendor to pimself as pur•chaser> on behalf 

of the hotel. 

I agree that the appeal should be dis@issed. 

LATHAM 2 0 .J". 'fhe appeal in dtsrnissed with costs • 

'l'lfE COURT AT 3.20 P.M. AD<TOURNED UNTil, 10.30 A.M. 'f:f::fb 
FOLI,OWING DAY, l~RIDAY, 22N"TI. HOV~~MBER 1L946. 



'Phe Crmvn case n'1"' upon proof lleyonc1 reasonable doubt 

of two essential matters. That the respondent bought 

certain liquol' from S. AlJ_en & Sons Ltd. in the name o.f Saraceni; 

2. 'I'hat the 

consistecl of the 

, so far as it 

Hotel at a higher ce 

alleged to be £2 per case. The respondent i.s chargerl ,.;i tll 

entered lnto cu~h transact:i.om=. on seven occaDions oet.ween 

Septem.ber and Oct;obeP, 'l'he Crown hoped to prove the :first 

matter on :five of the occasions hy the evidence of Webb, the 

Innisfail ManageP of' the Company, that ho had. sold the liquor 

to the respondents in the name or Saraceni. But Webb proved 

to be a hostile w1tnees and sal.d that the resrondent had nothing 

to do with the Pale. 

but this disbelief 

The Me.gir;; tra te di..sbeliovoJ thi.n evidence, 

not. I•rove thpJ:. the x·ee:pondent wa;:, the 

purch.aser. rrhere is no evidence tht~t th3 

by the 06mpany to the respondent or Saraceni or the hoteL The 

Crown was therefore forced to rely on evidence of entries in the 

boolm a.ilcl records of the Gom:peny of' sales to Saraceni. In my 

opinion, these entries were never made admissible t the 

and the evidence should have been 1'eJ3ctec1. 

There is no other evi(lenoe on wllj.ch the l~lagistrate coul(l 

r•easona'bly ftnc1 that the Crown had TJroved. the first matter. 

In case I am wrone; in this view, I am also of OIJinion, that there 

. is no evid•'.mce on 'iVhic11 the Magtstrate could. reasonably hold. 

that the Crown had prove•:l the secom'l mE:tter. The Crown relies 

for proof' of this matter upon the c:trcums tance that th('l 

cheque butts state that the cherllWS were for purchases, in one 

case f'ol' bar purchases, and that Ul("Y were .for' a 1arger surr.l than 

the to the Gomy}anJr, But the responcient was 

admi ttecUy in the habit of purchastng liquor for the hotel, 

so that the entrier:; in the, cheque butts would primal'ily appear 

to 1~ere1 .. to reimbursementn, and the mere fact that the:; were 


