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IN THE HIGH COURT OF AUSTRALIA

RIDGUAY

LER AND OTHERS

REASONS FOR JUDGMENT

Judgment delivered, o MRS

onTuesday, 1588 Juns 1948,



BIDOWAY _ v, JEE & GBS.

Appeal allpwed., Questions answered as follewsie
$1(1) By ascertaining the income in fact derived
by the widew from her own property, but
excluding “the house known as ¥o. 1
Fount Sireet, Perth, together with the
farniture therein.
1{11) (a) Yas. ‘ F
+{11) (b) Yes.
$1{i11) Mot answersd,
Cests of all parties im this Court and in the Supreme Court

to be paid out of the estate as between solicitor and cliemt,







LATHAN C.J.

This appeal raises a guestion of the interpretation
of the will of the late George Ridgway. In his will he
provided for a gift to his wife ofi'nn annuity of such an amount
as will, together with the lneome derlived from her own separate

" esstate (but excluding the house knewn as Fo. 17 Nount Street,

Perth, together with the furnitnrn-theroia) give her an income
of twe thousand five hundred pounds {£2,500) per annum®™. That
provision 1s followed by a clause suthorising the trustees to
provide for the payment of the anmuity by setting apart and
appropriating in rusp@et of such ammuity such part or parts of
the residuary estate a» the trustees should in their opinion
think sufficient to‘ymy such ansuity. The will further direets
that the capitsl of the anunity fand may be rescried to at any
time 1f the income gf that fund is inaurfieieht te pay the anmmiiy.
There is & gift of the residue of the ostaia te various
benaficlaries.

At the time ef his death the widow of the testator
owned certaln investments which, In the year following the
testater's death, bromght im am income of £2,341. The widow has
disposed of or re-invested a certain number of those investments,
and in the period from August 1946 to June 1947 her income from
her preperty was only £236. She claims that, on the true
ennstrugtinn of the clause, she is‘antitla§ tn'h?rggigefrg?ogg;ty
estate the difference in any year between her actual income/and
the amount of £2,500.

It is conﬁmnacd for the rezidusry legatees, on the
other hand, that there is an implied condition that the widow
shall reascnably invest ha; property so as to obtain thﬁr-frnn
the income which & prudent snd reasonable person desiring to
obtain a maxiwum but safe Income would obtain.

The quostiﬂns asked in the originating swmons were asg
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follows:~
*{1} How 1s the income of the Testator's Widow
{the above-nsmed Defendant} from her own
separate Estate to be assessed or determined
each year during her lifetime.
{11) Is the Testator's Widow entitled to have her
annual income made up te £2,500 out eof the
Testator's estate in spite or the fact that
she 1s retaining part of her own separate
estate
{a) uninvested
(b) inwested at a rate of interest less
than that oblainable from Cemmonwealth
Treasury Bonds or from any other
specified class of investmentis and 1f
so shat class.™
' Those questlons were answered by & deelarati on that clause 4
of the will is to be construed as implying a condition precedent
to the eperation of the begnest to the widow that she should
continue as far as may reasonably be possidble the investment of
her separate estate, with the exception mentioned, so az to derive
thersfron annuslly sn asmount of income equal or as nearly as
possible according to the elrcumstances squal to the amount of
income which she could reascnably be expected te derive from the
investments of her separate extate which she held at the time of
the death of the testator. & further condition is also declared
to be implied to the effect that 1f the executors upon reasonable
grounds are satisfied that the widow has falled to observe the
already stated condition precedent the executors shall dbe entitie&
to assess the amount of income which she might reazonably de

sxpected to derive and to pay her accordingly.
This dnciawn of the learned judge is supported npon

the contention that it produced a reasonable result - that it was
unreasonable to suppose that the testator intended that the widow
shoald be at liberty to dispose of her prapirty as she pleased, ar
to abstain from investing it, so as to produce the result of
diminishing her ineome and therefore increasing her claim upon the
estate of the testator at the cost of the residuary legatees.
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It is contended on behulf of the residuary legatees
that some condition of the character adopted by His Honqar sheould
be implied. The 1«&&3 rule for construction of wills is that
the intention of the testator should be ascertained from the words.
which he has useds If there 1s ambiguity in the words of the will
and on one construction the result is eapricious and whimsical
and on the ether constiruction the result is regarded as ratioﬁal
and convenlent, the second eonstruction will be adopted. But
if the words are unambiguous im the context of the will, then
effeet must be given to the words, even though they may produce a
result which may be considered by individuals to be capricious or
unjust or unreasonable. The gunestion, therefore, is whether the
werds are clear according te thelr natural construction in thelr .
context, or whether an implication is required in accordance with
the principles to which I have referred.

In my opinion the words are clear. There is a gift te
the wldow of an ammuity of such an amount as will, together with
the inecome derived from her own geparate esiate, with a eertain
exception, give her an income of £2,500 per annum. The objeet is
to give her during her 1ife an income of £2,500 per anmum. I
notice, for -tha purpose of rejecting the argument, that it is .
contended that the words “Income derived® should be interpreted
az meaning "ucnm& derived at the time of the death of the
testator®. If the words were so interpreied, the result of
giving her an income for the rest of her life of £2,500 per ammn
would quite prodably not be secured. It is said that the |
intention of the testator was that the widow should not reduce her
income and so inerease her .clain on the estate of the testator.

It appears to me that the testator has noet made any provision for
or against such zction By the widow. He has trusted her to
behave in what she regards as a reasonable manner, and I can find
mo indication im the will that her action in Investing her

property is to be controlled direetly or indirectly by the
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trustees. I am tl;erefar- of opinion that the appeal should de
allowed and that the answer to the first gquestion should be in the
words of 'tho will - ag to which it must be recognised that further
qnmstiom nay arise. |
Guestion 1{i) should be answered, in my opinima, in the

following manner -

"By ascertainisg the income in fact derived by the

widow from her own property, but excluding the

house known as No. 17 NMount 3treat, Perth, together

with the furniture therein.®
Question 1{1i)f{a) should be answered - Yos; Question 1{11)(b) -
Yes. Question 1{111), which the learned judge has not answered
on aceount of deficlency of material, should not be snswered by

this Court.



BicR J.

The testator showed an anxiety to provide this
anmaity for his widow because he authorised the trustees to
provide for the pnymnﬁt of it by setting apart such psrt of
the residuary estate as should be sufficient to pay the
anmuity, and that the capital of the annuity fund should be
resorted to in case at any time the income was insufficient
to pay the anmuity, and tgix on the cesser of the ahnuity
the annuity fund should revert to and form part of the
residaary estate and that curplus income arising from the
anaouity fund should be retainmed and used by the trustees to
meke up any 40t1§10n¢y in future yesars. <These words appear

to show that the testator understood that the income would j
vary from year to year. Then he authorised the trustees to 4
sell the residuary estate, and if they thought frit, with the {“
proceeds of the sale to provide the annuity fund already .;
mentioned or, instead of making such a sale, in order to |
provide the annuity he authorised the trustees to nppropriatsaf
any of his invesiments existing at the time of his death to %
provide for the payment of the amnuity to his wife,

Fronm the words of the will I am unable to find
any limitation on the ecaleculation of the amount to be paid
to the widow o# any obligation that she should aet prudently
in relation toiher separate estate so that she eoul obtain
a reasonable 1#:0-0 from the ost;tc. That being the case,
I would ans'nr%ths<q10ltiana in the manner suggested by the

Chief Justice. I alsd agree with the order as %o costs,




I agree that the appeal should be allowed and

the gquestions answered as proposed.



RIXON J.
I too have been unable to find any sound

reason for interpreiing the gift in question as a;nytbing bat
a direction by the testator that his widow's income from
time to time should be made up to the named amount whatever
the income might be, leaving her entirely unfettered in
dealing with har own property. Nor have I been able to
discover in the situation thus ereated grounds giving rise
to any equity in the reslduary legatees by which her action
might de cintrolled er by which the consequent dimimution
ef the amount 01: her income might dbe takem into account by
substituting sone notional amoamt of income for the actual
amount 1n cslenlating the sum payable to hor to make up the
annuity. I therefore concur in the view that the appeal
should be allewed.




1 also agree that the appeal should de allowed,
and I agree with the order preposed by the Chief Justice.
I am guite unable te spell omt of the words of the will any
direction similar to that discussed in Re Williamos
54 LoT. 105, Iin the nature of an Impiied contract that u a
condition of enjoving the ammuity the wife should deal with
her separale estate in any particular manner.





