oo

H. E. Daw, Gov. Print., Melb.
C.12280/45

i

IN THE HIGH COURT OF AUS}T;RALIA

RENNIE & OTHERS v. FERFETUAL TRUSTEER
COVPARY (EIFITED )& OTHERS .
SKARKATT v. PERPETUAL TRUSTEL CONFANY
: (LIFITED) & OTHERS. <
‘, i
V.
|
| |
REASONS FOR JUDGMENT
|
J
Judgment delggered a__ SYDNBY
on. Friday, 29th-April, 1949 -




S Al
% ),«‘

5

(NOs_59_of 1948)
ELLEN RENNIE & ORS. V.,  PERPETUAL T RUSTEE COMPANY (LIMITED) & ORS.

b

2

AND
(NO, 60 _of 1948)

JOHN CHARLES SYDNEY SKARRATT V, PERPETUAL TRUSTEE COMPANY (LIMITED) AND

S SN

VIOLET BRIDGE & ORS,

Appeal Noe 59 of 1948, appeal and cross appeal sllowed. Decretal
order under appeal varied by deleting declarations 1 to 4 inclusive,
7 to 9 inclusive and 13, and inserting in lieu thereof the following
declarations: (1) Declare that according to the true construction of
the will and codicilse of the abovenamed testator Charles Carleton
Skarratt, the abovementioned deed poll and the will and codicils of the
_abovenamed testatrix Emily Carleton MdQuade and in the events that have |
happened the plaintiff Perpetual Trustee Company (Limited) as trustee |
- of the will and codicil of the said testator does not hold one equal |
fourtﬁ part of the original one~eighth share of the said testatrix in
the funds described in the will of the said testator as his "residuary
trust funds" upon trust for the defendant Minnie Thelms Long Innes
absolutely because such one equal fourth part may to some extent become
held upon trust for persons other than the said Minnie Thelma Long Innes
during the remainder of her life in the event of her incurring a
forfeiture under the terms of the said deed poll and her having no issue
alive at any time during this period, (2) FPurther declare that the-
plaintiff as such trustee does not hold one equal fourth part of such
originel one=eighth share upon trust for the defendant Mary Ellen Rennie
absolutely because such last mentioned equel one-fourth part may to
some extent become held upon trust for persons other than the said
Mary Ellen Rennie during the remainder of her iife in the event of her
incurring a forfeiture under the terms of the said deed poll and her
having no issue alive at any time during this period or in the event of
her having no issue who attain the age of 21 years or being a daughter.
marry under that age. (3) Further declare that the plaintiff as such‘

trustee holds one equal fourth part of such origingl one-eighth share

after the death of the defendant Frederik Carleton McQuade (senior) for
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for the defendant Dorothy May Hover and the defendant Frederick
Carleton McQuade the younger in equal shares as tenants in common
ebsolutely, (4) Further declare that the plaintiff as such trustee
holds one egual fourth part of such original one~eighth share after the
death of the defendant Emily Carleton Holderness for the defendants
Richard William Holderness and Margaret Carleton Holderness in equal
shares as tenants in common absolutely. (7) Further declare that the
plaintiff as such‘trustee holds one fourth part of the fractional share
which accrued to the original one-eighth share of Emily Carleton McQuade
by reason of the death of Thomas Carleton Skarratt after the death of
the defendant Minnie Thelma Long Innes in trust for the defendant
Michael Hale'Long Innes absolutely. (8) Further declare that the
plaintiff as such trustee holds bne fourth part of such fractional

share after the death of the defendant Emily Carleton Holderness for the
defendants Richgrd William Holderness and Margaret Carleton Holderness
in egual shares as tenants in common absolutely. (9) Further declare
that the plaintiff as such trustee holds one fourth part of such

frgctional gshare after the death of Frederick Carleton McQuade senior

for the defendants Dorothy May Hover and Frederick Carleton McQuade Jjuunior

as tenants in common in equal shares absolutely. (13) Further declare
that the last mentioned egual one fourth shares will be held after the
respective deaths of the defendants Mary Ellen Rennie, Minnie Thelma
Long Innes, Emily Carleton Holderness, and Frederick Carleton McQuade
senior upon the following trusts - the one-fourth share of

Mary Ellen Rennie upon the trusts of the ultimate appointment contained
in the deed poll unless she has before or after her death issue who
attain 21 or being a daughter merry under that age and in that event
upon trust for such of her brother and sisters as may be living from
time to time and the survivors and last survivor of them for their
lives and his or her life respectively and éfte: the death of the last
survivor upon trust for the defendants Dorothy May Hover, Frederick
Carleton McQuade junior, Michael Hale Long Innes, Richard William
Holderness and Margaret Carleton Holdernness in equal shares as tenants

in common absolutely -~ the one<fourth share of Minnie Thelma Long Innes

S



upon trust for Michael Hale Long Innes absolutely — the one-fourth
share of Einily Carleton Holderness upon trust for Richard William
Holderness and Margaret Carleton Holderness in egual shares as tenants
in common absolutely = and the one-fourth share of Frederick Carleton
McQuade, senior, upon trust for Dorothy May Hover and Frederick
Carleton McQuade, junior, as tenants in common in equal shares
absolutely,

Apped Nos. 60 of 1948, appesal dismissed.

Order that the costs of all parties of the two appeals and
the cross sppeal as between solicitor and client be paid as to
three fourths out of the original and accrued shares of Mrs. lcQuade
‘in the residuary trust funds of Charles Carleton Skarratt deceased
other than the share of Mrs. Theobald rateably according to their
respective values and as to one fourth out of the original and accrued
shares of Charles Sydney Skarratt other than the share of Mrs. Theobald
in the said trust funds rateably according to their respective values.

Liberty to applys
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| (No. 59 of 1948)
MARY ELLEN RENNIE & ORS. V. PERPETUAL TRUSTEE COMPANY (LIMITED) & ORS,

AND

(No. 60 of 19.8)

JOHN CHARLES SYDNEY SKARRATT V, PERPETUAL TRUSTEE COMPANY (LIMITED) AND
VIOLET BRIDGE & ORS.,

RICH J.
MCTIERNAN J.
JUDGMENT WILLIANS J.

We have before us two appesals and a cross appeal from
parts of a decretal order made by Roper C.J. in Eg, on 19th Novenmber
1948 in a suit instituted by originating summons on Lth March 1948 to
determine certain questions relating to the devolution of the residuary
estate of C, C. Skarratt (hereinafter called the testator). The
testator died on 23rd November 1900 having had issue two sons and six
daughters all of whom survived him. By his will made on 22nd
Decenber 1897 the testator gave each of his sons and dasughters a
pettled share in his residuary estate. The testator made a codicil
to his will on llth November 1900 but its contents are not material
on these appeals, One of his daughters, Mrs., E. C., McQuade died on
21st June 1923, She had issue bne son and three daﬁghters, all of
whom survived her, The son F. C. McQuade has two children; one
daughter Mrs. Long Innes has one child; another daughter Mrs. Rennie
(previously Mrs. Morgan) has no children; and the third daughter,
Lady Holderness, has two children. It is these three dasughters
of Mrs. McQuade who are the appellants and her five grandchildren
who are the cross appellants in the first appeal No. 59 of 1948 which
relates to Mrs., McQuade's share in the residuary estate of the
testator,. The appellant in the second appeal Noe. 60 of 1948 is a
son of C. S. Skarratt s son of the testator who died on 15th September
1941, An order was made in the suit that\this appellant should be
appointed to represent for the purposes of the suit all the grand~
children (other than parties to this suit) of the testator, The
second appeal relates to the share of C. S, Skarratt in the residuary

estate of the testator. This is the third suit instituted by



originating summons brought to determine questions relating to the
trusts of the residuary estate of the testator. The first .
originating summons was filed on 12th Decenmber 1923 and in this
suit Harvey J. (as he then was) made a decretal order on 23rd May
1924 and as Chief Judge in Equity made a further decretal order

on 2nd December 1927, The second originating summons was filed
on 28th August 1935 and in this suit Davidson J. made a decretal
order oﬁ 15th June 1936.

By the material portions of his will the testator
declared that his trustees should hold the residuary trusﬁ fuﬁds
upon trust for such of his eight children naming them as being
male should attain the age of 21 or being female attain that age
or marry (all the children attained vested interests under this
clause). The will also provided that if any child of the
testator should die in his lifetime leaving a child or children
living at his death who being male attained 21 or being female
attained that age or married, such grandchild or grandchildren
should take by substitution and if more than one ;n equal shares
the share in the residuary trust funds which was given upon trust
for such child of his in case he or she should survive him. No
child of the testator predeceased him but the presence of this
provision in the will explains the inclusion of grandchildren in

the accruer clasuses of the wille

The testator provided that the shares of sons who
atteined 21 and of daughters who atﬁained that age or married
should not vest absolutely in them but that the trustees should
hold their shares both original and accruing upon the trusts
therein mentioned, He gave to each son a protected 1life
interest and after his death (subject to a provision for his
widow with which we are not concerned) directed that his trustees
should hold the share of such son and the income and accumulations

thereof in trust for all or such one or more exclusive of the

other or others of children or remoter issue of such son (such
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rémdter issue to be born and take vested interests within 21 years
after the death of such son) at such age or time or ages or times
in such share if more than one upon such conditions and in such
manner as such son should by deed with or without power of
revocation or by will or codicil appoint and in default of any and
subject to every such appointment in trust for all and every the
child or children of such son who being male should attain the age
of 21 years or being female attain that age or marry and if more

than one in equal shares,

The testator also provided that if there should be no
such child or children or remoter issue of such son who should
attain a vested interest under the foregoing trusts his trustees
should hold one moiety of the share of such son and the income
and accumulations thereof upon truét for such person or persons
and for such purposes as such son should by will or codicil appoint
and should hold the remaining moiety and also so much of the .
first mentioned moiety as should not be appointed or be exhausted
by such last mentioned appointment and the income and accumulations
thereof respectively agéfrzery share which should accrue to such
share by virtué of this or any other clause of accruer as an
accrual or addition to the share or shares of his other children
or grandchildren in his residuary trust funds if more than one in
the same éhares end proportions as their originsl shares and so
that every share which should sa accrue and be added to the share
or shares of his other children or grandchildren should be held
upon the trusts and subject to the powers and provisions therein
declared andlcontained concerning their original shares

respectively or as near thereto as circumstances would permits

The testator provided that the trustees shoald retain
the share of each daughter both original and accruing upon trust
to pay the income to her for life for her separate use without

power of anticipation and from and after her death, subject to a

provision for her husband with which we are not concerned, to hold
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the share of such daughter and the income and accumulations thereof
upon the like trusts and with and subject to the like powers of |
appointment (such powers to be exercisable by such daughter whether
covert or sole) for the benefit of the childrén or remoter issue of
such daughter and upon the like ultimate trust in favour of the
children of such daughter failing the appointment as were therein-
before declared respecting the share of each of his sons for the
benefit of his children or remoter issue after his decease.
Provided always that if there should be no child or children or
remoter issue of such daughter who should attain a vested interest
under the foregoing trusts his trustees should hold the share of
such daughter and the income and accumulations thereof and also
every share which should accrue to such share as an accrual or
addition to the share or shares of his other children or grand-
children in his residuary trust funds if more than one in the same
shares and proportions as their original shares and so that every
share which should so accrue and be added to the share or shares

of his other children or grandchildren should be held upon the
trusts and subject to the powers and provisions therein declared
and contained concerning their original shares or as near thereto

as circumstances would permit.

By a deed poll executed on 4th April 1901 Mrs. McQuade,
after reciting these provisions of the will of the testator
relating to the original and accrued shares of sons and daughters,
appointed and declared that the trustees of the will of the
testator from and after her death should hold the share of her the
said Emily Carleton McQuade so devised and begqueathed by his will
and the income and accumulations thereof upon trust for her four
children naming them in equal shares to be used as therein
mentioned, Mrs. McQuade made her last will and testament on
6th January 1920, (She also made two codicils thereto but their
contents are not material on these appeals). Before making her

will Mrs. McQuade would appear to have been advised that she had
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only appointed her original share by the deed poll, that the
appointment would not include the fractions of any shares of her
brothers ahd sisters which might accrue after the date of the

deed, and that by the deed appointments had been made to non objects
of the power, Her brother T, C, Skarratt haed died on 3rd
September 1908 a bachelor and & fraction of his share in the
residuary trust funds had thereupon accrued to her original onew
eighth share,  There were prospects of fractions of other shares
accruing in the future, By clauses 23 and 24 of her will

Mrs. McQuade purported further to exercise her power of sppointment
under the will of the testator. Clause 23 refers to the exercise
of the power by the deed poll as an exercise of the power in
respect of her original one-eighth share and not in respect of
accrued shares, This clause purports to be a further appointment
of the original one~eighth share so far as it had not been validly
appointed by the deed poll, Clause 24 purports to be an original
appointment of the accrued share of T, C, Skarratt and of any other
shares of her brothers and sisters to accrue in the future, Clause
23 provides that the trustees shall from and after Mrs. McQuade's
death hold her original one~eighth share (a) as to oﬁe equal fourth
part‘thsreof which by the deed poll is appointed in favour of

Mrs. Long Innes and her issue upon trust for that daﬁghter
absolutely,. There is a similar appointment of one fourth part

of her original one~eighth share in favour of Mrs. Rennie., - The
other two one~fourth parts of her originél share are not appointed
in fevour of her son and her other daughter Lady Holderness but in
favour primarily of their children respectively and 1if none of
their children attain a vested interest in the case of the son's
share in favour of his three sisﬁers and ip the caée of Lady
Holderness' share in favour of her two sisters. Clause 24
provides that the fraction of the share of T, C. Skarratt which
had accrued to the original one-eighth share of Mrs. McQuade and
the fractions of all shares to accrue in the future should be

held upon trust to divide the same into four equal parts, and that
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one share should be held in trust for each of the four children
of Mrse. McQuade for life with remainder to their children and with
ultimate trusts in favour of the survivorse of her other children

and their children as therein mentionede

Mfs. McQuade died on 21st June 1923 a widow but survived
by her four children, By a decretal order made in the Tirst
sult on 23rd May 192L Harvey J. declared that the deed poll was
upon its true corstruction intended to operate as an appointment
not only in respect of the original one-eighth share of Mrs,McQuade
in the residuary trust funds of the testator but also in respect
of the accrued share in thosevfunds Which accrued on ;he death of
T. C. Skarrattes The Court further declared that Frederick
Carleton McQuade by the exeéution of the memorandum of agreement
dated lst October 1912 and made between him and one Daisy Skarratt
had forfeited the whole of his interest in the original one-—eighth
share and in the sald accrued share. There was an appeal from
this further declaration td this Court but the appeal was
dismissed and the decision of the Supreme Court affirmed: Ncguade
v, Morgsn 39 C.L.R. 222. A further decretal order was made by
Harvey C.J. in Eqe. in this éuit on 2nd December 1927 to which we

need not refer,

Mrs. L. A, Theobald, a sister of Mrs. McQuade, died s
widow without issue on 21st October 193L. This led to the
second suit before Davidson Je By a decretal order made on
15th June 1936 His Honour declared inter alia that the part of the
original and accrued shares of Mrs. Theobald in the residuary
trust funds of the testator which accrued to the share of
Mrs. Mcquade on the death of Mrs. Thecbald was not subject to the
exercise of any power of appointment by Nrs. McQuade and passed
to her children in equal shares as tenants in common, It will
be seen that whereas Harvey J. had held that the fraction of the
share of T, C, Skarratt which accrued to the original one-~eighth

share of Mrs. McQuade was part of the trust funds appointed by the
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deed poll or, in other words, that under the will of the testator
Mrse. McQuade had power to appoint and had appointed this accruer to
her original share, Davidson Je. held that the fraction of the share
of Mrs; Theobald which accrued to the original one-eighth share of
Mrs. McQuade was not subject to the exercise of any power of
sppointment by Mrs. McQuade or, in other words, that the power of
appointment conferred on Mrs., McQuade by the will of the testator
did not extend to this accruer to her original shares He
declared however tha; the accrued share in guestion devolved on

the four children of Mrs. McQuade in default of appointment under
the will of the testator. With all respect to His Hdnour we
cannot follow this reasoning because it is clear to us that the
same property which was subject to the power of appointment passed

in default of appointment.

Two powers of appointment were conferred upon the sons
by the will of the testator, namely a special power to appoint the
share of a son by deed or will amongst his children or remoter
issue (such remoter issue to be born and take vested interests
within 21 years after his &ath) and a further general power to
appoint a moiety of the share if no children or remoter issue of
the son attained a vested interest under the wills. = It may be
that the further general power of appointment is a power to
appoint a moiety of the original share only, but the power of
eppointment conferred on the daughters by the referential trusts
is a similar power to the special power conferred on the sons
namely a power to appoint her share amongst her children or
remoter issue (such remoter issue to be born and take vested
interests within 21 years after her death). The shares subject
to these special powers of appointment are defined in the will
as the shares both original and accruing‘df sons and daughters,
and unless it is these composite shares which are subject to

these special powers of sppointment, acerued shares would not



pPass under an appointment or ih default of appointment to their
children or remoter issue and there would be an intestacy of the

corpus of esch accrued share upon the death of each life tenant.

The will specifically provides that an accrued share
shall be held upon the trusts and subject to the powers and prow-
'iisions therein decl ared and contained concerning original shares
and we are of opinion that Harvey J. rightly decided that
Mrs, McQuade had power to appoint not only her original one-elighth
share but also any accrued shares. We are also of opinion that
he rightly decided that the deed poll appointed both the original
ons~eighth share and the accrued share of T. C., Skarratte. He
said "I held, and the decision was not challenged in the High
Court, that the deed poll exercising the power of appointment
operated not only upon the ofiginal but also upon the accrued
share™, As the deed appointed this acerued shere to the extent
to which it was a valid exercise of the power, it would seem
necessarily to follow that all subseguent accruers were also
appointed by the deed to the same extent, There were no accrued
shares at the date of the deed, all the accruers were.sdbsequent
thereto, The share of T, C. Skarratt accrued in the lifetime
of Mrse. McQuade whereas that of Mrs. Theobald accrued after her
" death. But in our gpinion this circumstance is guite irrelevant,
There have been two further accruers since the death of
Mxse. Theobald, the first on the death of Mrs, M. E, Bridge s widow
without issue on 13th October 1939 and the second on the death
of lrs., Tennant slso a widow without issue on 30th April 1942,

It was contended for the gppellants in both appeals that these
accrued shares must necessarily devolve in the same mammer as

Mrs., Theobald's share and that, since all the parties in the
present suit were parties or represented by representative parties
i1 the suit heard by Davidson J., the parties to the present suit
are estopped from contending that these accrued shares do not

devolve in the same manner as the share of Mrs. Theobald. In
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our opinion it is clear that the rights of the parties to the
accrued share of Mrs. Theobald are determined by the decretal

order made by Davidson Je. for this is res judicata, but we are
egqually clear that the parties in the present suit are not estopped
from now contending with respect to the accrued shares of

Mrses M. E, Bridge and Mrs. Tennant and any subsequent accruers

that a son or daughter of the testator can appoint both his or her
original and accrued shares and that the accrued shares of

Mrs, M., E, Bridge and Mrs. Tennant are subject to the sppointments
made by Mrs., McQuade by the deed poll to the extent to which those
appecintments are valid and the extent to which those appointments
are defective to the appointments made by'her wille Harvey Je

in a suit in which all persons interested were parties or
represented by representative parties decided that Mrse McQuade
could appoint the accrued share to T, C, Skarratt,. Davidson J.
in & suit in which all persons interested were parties or
represented by representative parties decided that she could not
appoint the accrued share to Mrs. Theobald. . All persons interested
were before the Court when Harvey Je. made'the'decretal order of
23rd May 1924 and also when Davidson J. made the decretal order

on 15th June 1936. As the two orders are inconsistent, it
necessarily follows in our opinion that if issue estoppel operates
at all it must operate in favour of the earlier decretal order of
Harvey Je. But we>find it mnecessary finally td decide whether
there is any such estoppel in the case of accrued shares other than
those expressly adjudicated upon for we agree with Harvey J. that
the powers of appointment given to the daughters are powers to
appoinf both original and accrued shares, and that by the deed poll
Mrs., McQuade intended to appoint the whole of her share in the

residuary trust funds of the testator both original and accruings

This leads us to the construction of the deed poll for

it is the deed which primarily appoints the whole of Mrs. McQuade's

share both original and accruing (excluding for the reasons




already mentioned the accruer on Mrs, Theobald's death) and this
appointment to the ektent to which it is effective prevails over
the subsequent appointment by the will of Mrs. McQuade and over the
trusts in default of appointment in the will of the testator. The
initial trust is for the four children naming them in egqual shares,
It was contended for the appellants in the first sppeal that this
was an appointment to the four children absolutely and conferred
absolute interests upon them to the extent to which those interests
were not cut down by the subseguent engrafted trusts. We were
referred to the long line of authorities where the rule of

1 Mac & G.551
construction now known as the rule in Lassence ve Tierney/ has been

discussed and particularly the decisions of the House of Lords in

Hancock v, Watson 1902 A,C, 14 and A.G. V. Lloyds Bank 1935 A.C.382,

and there are the decisions of this Court in Fisher v, Wentworth

36 C,L.R. 310 and Willismson v. Carter 54 C.L.R. 23, The

principle is clear enocugh but it depends upon there being in the
first instance a gift of a separate share severed from the rest

of the estate onto which thgre are engrafted subseguent trusts
which fail and it is usually difficult to determine whether the
initial words are intended to confer an absolute gift in the first
instance or are merely introductory to the operative trusts which

at p.562
follow. In Lassence v, Tierney,/Lord Cottenham pointed out that

this intention must be collected from the whole instrument and
not from words which standing alone would constitute an absolute
gifte. In the case of the deed poll the children of Mrs. HMcQuade
only become entitled to vested interests in the income of their
respective one=fourth shares on attaining the age of 21 years or
marrying under that age, and it would be somewhat anomolous if
Mrs. McQuade should have intended her children tc have absolutely
vested interests in the corpus in their spgres at pirth when they
only acquired vested interests in the income upon the hasppening of

these events. The crestion of protected life estates indicates
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an intention to place the interest of each child under the
appointment beyond the reach of his or her creditors, and the
ulpimate gift to the other children is also against an intention
to give any child an absolute gift in the first instance, The
case seems to us to be one in which there is no appropriation of
a one=fourth share in the appointed funds to each child of

Mrs. McQuade in the first instance but the original words

are introductory and the operative trusts are those which
prescribe the manner in which each one~fourth share is to be
enjoyeds To the extent to which these trusts fail the operative
trusts are those in clauses 23 and 24 of the will of lirs. lMcQuade
and to the extent to which these fail the operative trusts are
those in default of appointment contained in the will of the
testator,. lirse. McQuade had power to appoint by deed or will to
her children and remoter issue born and taking vested interests
within 21 years after her death. She died on 21st June 1923

so that only her children and such remoter issue as were born and
acquired vested interests on or before 21st June 1944 could be

the dbjects‘of the power. The deed poll appoints the income of
¥rs. McQuade's share to her fair children on attaining 21 or
marrying in equal shares, but declares that in the case of any of
her four children becoming bankrupt etc., the trustees sghall during
the remainder of the life of such child apply his or her share of
income for or towards the maintenance of that child or his or her
iSSU€ ¢..... Or if there shall be no issue between such of the
other children as shall then be living and entitled to receive the
same in equal proportionse We asgree with Harvey J. that the
first of these trusts is invalid because it is an unauthorised
delegation of a special power of appointment to the trustees of the
will of the testator who are not donees of the power but we cannot
agree with counsel for the appellants that the alternative
provision where there shall be no issue is merely ancillary and
fails with it. This provision is in our opinion an independent

and severable trust. Roper C.,J, in Eg, thought that this trust

would only take effect where there was no issue living at the
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date of the forfeiture but in our opinion the trust would operate
whenever there was no issue alive during the remainder of the life
of a child who had forfeited his or her share. Whilst any such
issue was alive the income of this child would be unappointed by
the deed snd would either bé appointed by the will of Mrs. McQuade
or pass in default of appointment under the will of the testator,
The deed further declares that from and after the death of any of
the children of Mrs. McQuade the trustees shall hold the capital
in trust for her or his issue in egual shares on attaining 21 or
being a daughter marrying under that sge. The class of remoter
issue intended to benefit uﬁder this trust included persons who

at the date of the deed might be objects and also persons who might
not be objects of ﬁhe power of appointment. This led Harvey J.
to declare in 1924 that the trust was not wholly void but would
fail to take effect in respect of such of the issue of the four
children as were not objects of the power and that the share of
each object would be defermined by dividing the préperty purported
to be appointed into as many shares as there were objects and non
objects of the power and by giving to each object one of such
shares, No grandchildren of lMrs. McQuade attained the age of 21
or being a daughter married before 21st June 194l so that in the
events which have happened this trust entirely failed. But the
deed provides in the alternative that if there be no such issue

of any of her four children the trustees are to apply the share of
that child in augmentation«df‘the share or shares of the survivors
of the children of Mrs. McQuadd and their issue or of the shares

of the issue of such of her children as shall be then dead in equal
proportions. Roper C.J. in Bg. thought that the words "if there
be no such issue" referred to the death of a child of Mrs. Mc@Quade
leaving no such issue her surviving,. We cannot agree with this
construction. The words ™no such issue" mean in our opinion no
issue of a child & Mrs, McQuade who attains the age of 21 or being
a dsughter marries under that ages Upon any such issue attaining

that.age or marrying before or after the death of that child the
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ultimete appointment in the deed becomes inoperative. The eldest
child of F., C, McQuade-now Mrs. ﬁ. M. Hover was married on 16th
February 1946 and attained the age of 21 on 1st March 19u8, the
and the eldest child of Lady Holderness attained theage of 21 on
30th November 1948, so that this appointment cannot operate in
respect of the shares of these three children._ But Mrs. Rennie
has no issue, and it is probable that upon her death the ultimate
appointment in the deed poll will operate in respect of her one~

fourth share,

Like us, Roper C.J. in Eg. in his reassons for judgment
followed the opinion of Harvey J. that the children of the
testator had power to appoint both original and accrued shares
amongst their_children or remoter issue and thought that the deed
poll to the extent to which it is effective sasppointed Mrs.McQuade's
original share and the fractions of the shares of her brothers and
gisters which accrued thereto. Accordingly we find ourselves in
general agreement with his reasons other than his opinion that the
words "if there shall be no issue" in the alternative gift upon
forfeiture refer to a failure of issue at the moment of forfeiture
and that the words "if there be no such issue" in the ultimate
appointﬁent refer to a child of Mrs. McQuade who dies without
leaving surviving issue who being male attain or have attained
the age of 21 years or being a daughter attain or have attained

that sge or marry or have married.

By his will made on 6th October 1936 C.S; skarratt
exercised the special power to appoint amongst his children and
remoter issue such remoter issue to take vested interests within
21 years of his death conferred upon him by the will of the
testator and purported to appoint his share of the residuary
trust funds of the testator “including all accr;tiona thereof

both present and future." The grounds of the second appeal are




1,

that His Honour was in error in holding that the trustees of the
will of the testator noﬁ hold the fraction of the further share
in the residuary funds which accrued to the original share of
Charles Sydney Skarratt deceased by reason of the death of

Daisy Tennant and will hold all further fractions which may so
accrue upon and subject to the same trusts as are declared by the
will concerning the accruals to the original share of Charles
Sydney Skarratt, and that His Honour should have held that the
trustees of the will of the testator now hold the fraction of the
further share in the residuary trust fund which accrued to the
original share of Charles Sydney Skarratt deceased by reason of
the death of Daisy Tennant and will hold all further fractions
which may so accrue upon trust for the children of Charles Sydney
Skarratt namely Carleton SKariatt, John Skarratt, Noel Weekes,
Michael Skarratt (since deceased) and Anthony Skarratt in egual
shares as tenants in common absolutely (that is to say that they
take in default of appointment under the will of the testator).
Accordingly the success of thé second appeal therefore depends
upon our being of opinion or being bound by the decretal order of
Davidson J. to hold that a child of the testator has no power to
appoint accrued shares which we are not prepared to do and this

appeal therefore fails,

The cross appeal is from those parts of the decretal

order which give effect to the view of Roper C.J. in Eg. that the

_ultimate appointment in the deed poll would take effect where a

child of Mrs. McQuade died having had issue who attained 21 or being

a daughter married under that age but such issue did not survive

that child,. We have already said that in our opinion this view
is erroneous. The first appeal and the cross appeal therefore
succeed.,

It remains shortly to express our opinion as to the

existing rights in the reslduary estate of the testator of the

three daughters of Mrs. McQuade. In our opinion each of these




dsughters has in the first instance a protected life interest in

the income of one-fourth of the original one-eighth share of
Mrs.‘McQuade and in the fraction of the share of any other. child

of the testator thai has accrued or will accrue to that share

other then the share of Mrs. Theobald (hereinafter called the

funds in gquestion). Should this life estate of Mrs. Long Innes
be forfeited she would still have a life estate for the rest of her
life “1n her share of the funds in question under clauses 23 and 24
of the will of Myrs. McQuade while she has issue living. She

also has under clause 23 of this will an absolutely vested interest
expectant on her death in the corpus of one-fourth of the original
one-eighth share of Mrs. McQuade, On the death of Mrs. Long Innes,
the one=fourth share in the fractions of 6ther shares which have
accrued to the original one-eighth share of Mrs. McQuade (other

than Mrs. Theobald's share) will pass under the appointment in
clause 24 of the will of Mrs. McQuade to such child or children as
may be living 21 years after her death = that is to say to her son
M. H. Long Innes sbsolutely. Should Mrs. Rennie have no issue

and her;life estate be forfeited then the income of her share in

the funds in question would be payable under the deed poll between
such brother and sisters who should survive her and be living and
entitled to receive the same. If she should have issue she would
have an estate for the rest of her life in the income of the funds
in question under clauses 23 and 24 of the will. But Mrs. Rennie
hae not, like Mrs. Long Innes, an absolutely vested interest
expectant on her death in one-fourth of the original one-eighth
share of her mother because unless she has issue who attain 21 or
being a daughter marry under that age her one~fourth share in the
funds in question will pass under the ultimate appointment in the
deed poll so far as it is effective. If the 1life estate of

Lady Holderness under the deed poll shoula\be forfeited and she have
issue living, the income of her one=fourth share in the funds in
question for the rest of her life so far as asttributalbe o the original
one-eighth share of Mrs. McQuade in the residuary estate € the testator
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would be divisible under clause 23 of the will of Mrs. McQuade
(since such a forfeiture would occui more than 21 years after the
death of Mrs. McQuade) between her two sisters as might thereafter
be living from time to time and to the survivor of them and upon

the death of such survivor to Lady Holderness for the rest of her
life; and so far as attributable to accrued shares she would have

a life estate in the income of the funds in guestion under clause

24 of that will, Upon the death of Lady Holderness her one-fourth
share of the funds in question would pass u;der clauses 23 and 24

of that will to R. W. Holderness snd M. C. Holderness absolutely.

For these reasons we are of opinion‘that the decretal order
of Roper C.J, in Ege. under appeal should be varied so far as it
depends on the two conclusions of His Honour which we have held to
be erroneous. In view of the provisions of sec, 93(3) of the
Trustee Act 1925 (N.S.W.) we do not disagree with the suggestion of
counsel for all parties that the costs of all parties of the two
appeals and cross appeal as between solicitor and client should be
paid out of the shares original and accrued of Mrs. McQuade and
C. S. Skarratt in the residuary estate of the testator, and we
consider that it would be faif that these costs should be pald as
to three~fourths out of the share of Mrs. McQuade and one~fourth
out of the share of C., S. Skarratt. We make the following orders:
Appeal No. 59 of 1948, appeal and cross appeal allowed. Decretal
order under appeal varied by deleting declarations 1 to 4 inclusive,
6 t0 9 inclusivé and 13, and inserting in lieu thereof the following
declarations: (1) Declare that according to the true construction
of the will and codicilé of the abovenamed testator |
Charles Carleton Skarratt, the abovementioned deed poll and the
will and codicils of the abovenamed testatrix Emily Carleton McQuade
and in the eients that have happened the plaiﬁtiff Perpetual Trustee
Company (Limited) as trustee of the will and codicil of the said
testator does not hold one equal fourth part of the original
one-eighth share of the said testatrix in the funds described in

the will of the said testator as his "residuary trust funds"
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upon trust for the defendant Minnie Thelma Long Innes absolutely
because the income of such one equal fourth part may becoms held

upon trust for persons other than the said Minnie Thelma Long Innes

during the remainder of her life in the event of hegjghereafgéifa

incurring a forfeiture under the terms of the said deed poll and

herkyaving no issue alive at any time or times when any portion of

such income accrues and further declare that the plaintiff will on

the death of the said Minnie Thelma Long Innes hold the corpus of
suéh one egqual fourth part upon trust for the said Minnie Thelma
Long Innes absolutely. (2) Further declare that the plaintiff as
such trustee does not hold one egqual fourth part of such original
one-eighth share upon trust for the defendant Mary Ellen Rennie
absolutely because the income of such equal one=fourth parit may
become held upon trust for persons other than the said Mary Ellen
Rennie during the remainder of her life in the event of her
incurring a forfeiture under the terms of the said deed poll and
her thereafter having no issue alive at any time or times when any
portioh of such income accrues and also because such equal |

one fourth part may on the death of the said Mary Ellen Rennie
become in whole or part held upon trust for persons other than the
said Mary Ellen Rennie in the event of her having no issue who
attain the age of 21 years or being a daughter marry under that
age. (3) Further declare that the plaintiff as such trustee holds
one equal fourth part of such original one-eighth share after the
death of the defendant Frederick Carleton McQuade (senior) for the
defendant Dorothy May Hover and the defendant Frederick Carleton
McQuade the younger in egual shares as tenaﬁts in common absolutely.
(4) Purther declare that the plaintiff as such trustee holds one
equal fourth part of such original one-eighth share after the death
of the defendant Eﬁily Carleton Holderness fbr the defendants
Richard William Holderness and Margaret Carleton Holderness in
equal shares as tenants in common absolutelye (6) And this Court
doth further declare that the interests of the defendants

Minnie Thelma Long Innes and Mary Ellen Rennie in the income of

their respective one fourth parts of the said original one eighth
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share under the said deed poll are respectively liable to
determination by the happening of any of the events mentioned in
the said deed poll as causing a forfeiture of such interests if
thereafter the said respective defendants have no issue alive at
any time or times when any portion of such income accrues.

(7) Further declare that the plaintiff as such trustee holds

one fourth part of the fractional share which accrued to the
originai one~eighth share of Emily Carleton McQuadeé by reason of
the death of Thomas Carleton Skarratt after the death of the
defendant Minnie Thelma Long Innes in trust for the defendant
Michael Hale Long Innes absolutelye. (8) Further declare that

the plsintiff as such trustee holds one fourth part of such
fractional share after the dsath of the defendant Emily Carleton
Holderness for the defendants Richard William Holderness and
Margaret Ca:leton Holderness in equal shares &as tenants in common
absolutely. (9) Further declare that the plaintiff as such
trustee holds one fourth part of such fractional share after the
death of Frederick Carleton McQuade senior for the defendants
Dorothy May Hover and Frederick Carleton McQuade junior as tenants
in common in equal shares absoluteiy. (94A) And this Court doth
not see fit at this stage to declare for what persone and upon
what trusts the plsintiff as such trustee holds the remaining

one fourth part of such fractional share after the death of the
defendant Mary Ellen Rennie. ‘(43) Further declare that the last
mentioned equal one fourth shares other than that of the defendant
Mary Ellen Rennie will be held after the respective deaths of the
defendants Minnie Thelma Long Innes, Emily Carleton Holderneses, end
Frederick Carleton McQuadeAsenior upon the following trusts - the
one-fourth share of Minnie Thelma Long Innes upon trust for
Michael Hale Long Innes sbsolutely - the one=fourth share of
Emily Carleton Holderness upon trust for Richard William Holderness
and Margaret Carleton Holderness in equal shares as tenants in
common ebsolutely - and the one-fourth share of Frederick Carleton

McQuade, senior, upon trust for Dorothy May Hover and
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Frederick Carleton McQuade, Jjunior, as tenants in common in equal
shares absolutely. (13A) And this Court doth not see fit at this
stage to declare for what persons and upon whet trusts the said
equal one~fourth share of the defendant Mary Ellen Rennie will be
held after the death of the sald defendant. Appeal No. 60 of

1948, appeal dismissed, Order that the costs of all parties of

the two appeals and the cross appeal as between golicitor and client
be paid as to three fourths out of the original and accrued shares
of Mrs. McQuade in the residuary trust funds of Charles Carleton
Skarratt deceased.other than the share of Mrs. Theobald rateably
according to their respective values and as to one fourth out of the
original and accrued shares of Charles Sydney Skarratt other than
the share of Mrs, Theobal& in the said trust funds rateably
according to their respective values (including in such costs any
reascnable conferences with counsel and attendances of counsel at
the Chanbers of a Justice with respect to the final form of this
order). Liberty to apply. '




