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Appeal dismissed with costs. Cross-appeal allowed
with costs. Order of Supreme Court varied by adding thereto
an order that plaintiff pay to'defendant the costs of the
summons and of the appeal to the Full Court.
o - . 0
o] FHT 4
\ .0
L ‘ff,:},a &
V’;K e A it
v '




REASONS FOR JUDGMENT.

GLASHEREN

Ve

TAYILOR.

LATHAM C.dJ,



REASQOIS

GLASHEEN Ve TAYLOR.

fOR JUDGHMENT., : LATHAM C.d.

v

This appeal raises the guestion of the true
interpretation of a orovision in a mortgage of lend undier the
Transfer of Land Act 1893 the parties to which were Arthur
Mugrleton and Ernest Kimberley Rridge. The mortgage was executbed
on 10th.December 1903, It contairned provisiocns ordinarily to be
found in mortgages under the Act. It was vrovided thet the

‘o
expression "the mortgarsor , where the context so adwults or reguirss

shall extend to and include the mortgagor and the executors
administrators and transferees of the mortgavor and that the
expression "the mortgagee , whore ths context so admits,' shall

include his successors and. assigns. The mortgagor covenanted

with the mortgagee, first, "To pay to the mortgagee or nis trans-
ferees the sum of three hundred :ounds (£300) znnually in reduction
of the principal sum the Jirst of such payments to ne made on the
30tn dey of June 194l and on the 30th day of June in each and
every year the last psyment to be on ithe 30th June 1953." There was
no provision for the payment of interest. The mortgage provided
that'"for better securing the vayment in manner aforesaid of the
said principal sum and the observance and performance.of the
covenants herein contained and implied herein under ‘'The Tfansfer
of Land Act 1893'" the said Bridge did mortgage his estate in the
land. It will be observed that the mortsage is for the purpogg
of securing the payment in manner aforesaid of the principal sum,
that is the payment according to the first covenent contained
in the mortgage.

Clause 12 in relation to which the duestions in
this appeal arise is in the following terms:-—

"It is hereby further agreed ana declared that in
the event of the mortgagee dying before the 30th June
1953 the balance ol the principal sum still due and
owing at the date of death shall be forfeited to the
mortgagor and the mortgage be discharged - such sum
to be regarded as a gift to the mortgagor.™
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On 3rd September 1947 the mortgagee Muggleton
transferred the mortgage to the plaintiff lMartin Michael Glasheen
and one lMcIntyre. HMcIntyre subsequently transferred hié interest
to Glasheen. On 5th January 1948 the mortgagor Bridge transferred
the leand, subject to the mortgage, to the respondent Taylor. On
156th May 1948 the mortgagee Nuggleton died By this time fTive |
instalments of £300 had been paid under the mortzage. The appellant
Glasheen contends that the balance of £1500 is still & charge ﬁbon
the land. The respondent Taylor, on the other hand, contends that
by reason of Muggleton's death the balance of the mortgage money
was Torfelted to him and that the land is held by him free from
the mortgage. lnAproceedings by way of originating summons Wolff J.
made a declaration in accordance with‘the last-stated contention.
Upocn appeal to the Full Court the learned judges (Dwyer C-J. gpd
Walker J.) were divided in opinion and accordingly, under the
Supreme Court Act 1935, sec. 62(2) the order of Wolff J. "remained
unaltered®,

The appellant contends thet clause 12 is gquite
separate from clause 7, that it was a personal agreement between
Muggleton and Bridge that if Nuggleton died while he was still
mortgagee - or possibly if any successor in title to Mugcleton
died while that successor was the mortgagee - Muggleton (or
his successor) would not sue Bridge for the mortgage money.v This,_
it is contended, was an agreement operating entirely in favour of
Bridge, and not in favour of any transferee from Rridge. The
argument is thét no-one but Bridge can obtain the advantage of
clause 12. It is obvicus that if that advantage disappeared it
Bridge sold the land, the advantage given to him by clause 12

wéuld be much less than it would be if his transferee aiso could
claim it, y

The argument on the other side is that clause 12
gualifies the first covenant in the mortgase so that when the
event of luggleton's death took place no further paymen£s were
due under that covenant.

The /



The reference in clause 12 to the death of "the
mortgagee® should in my cpinion be read as relating to & varticu-
lar individual, nemely the mortgagee Muggleton. The nature of
clause 12 is such that it not only admits, but reguires this
construction, because it must be admitted that there would at all
times be a mortgacec or a successor of the mortgagee in relation
to the land {as long as there was a mortgage) who would not be
dead., Accordingly i the term "moritgagee' was interpreted asm
including '"'‘successors" the clause would never have any operation.

But the same considerations do not in my opinion
a:ply to the term "mortgagor" in clause 12. I first consider
what the position would have been between an original party and
a transferee of the other party and between posesible transferees
of both parties if the mortgase had not contained clause 12. T
tihiis had been the case the mortgagor Bridge would be bound by
the first covenant to pay £3000 in yearly instalments of £300.

Upon a transfer of the land the mortgagor would continue to be
bound by his covenant. A mortgagor cannot release nimself from

a covenent to pay money under a mortgage by the device of transfer-
ring his land to & person who may be a men of straw. Under sec.

-,

113 of the Transfer of Land Act 1893 a ccovenant is implied in ?he
mortgage with the mortgagee and his translferees by the mortgagor
binding the mortgegor and his heirs administrators executors and
transferees that{they o heJwill, inter slie, pey the orincipal
meney on the due date., Thus Bridge w2s bound not only by his

original covenant but by an imp.ied cocvenant that any transferee

from him woulc wey the orincipal. Sec. 228 provides that a

transferee of land is subject to the same engagements, obligations
and liaebilities and may be sued at law and in equity in reéspect
thereof in like maenner as if he had been the original proprietor
of the land by whom the engsement etc. was entered into. In
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Australian Deposit & lMortease Bank v. Lord, 2 V.L.R. 31, it was

held that, notwithstanding such provisions; the transferee of

mort gaged land did not by reason of the transfer incur any personal
liabdility in the first instance to the mortgagee, though the land
remained subject to the charge created by the mortgage. The fact
that part only of mortgaged land may be transferred shows the
difficulty of construing the section literally. This decisiogf
was followed in Hall v, Hubbard, 1931 V.L.R. 197. (4 different
view was suggested in In re Burton, 27 V.L.R. 437, and see Fink v,
Robextson, 4 C.L.R. 864, at p. 880.) These decisions, however,

do not throw any doubt upon the proposition that under sec. 113
there is implied in a mortgage a covenant with the mortgagee by

the mortgagor that any transferee of the mortgagor will pay the
principal money when it becomes due, If the transferee did not
pay there would be a breach bj the mortgagor of the implied coven-
ant. TUnder sec. 82 of the Act the transferee of land is subject

to the same liabilities as if he had been the former proprietor and
the %transferee of a mortgage is entitled to all rights, powers

and privileges belonging or appertaining to the interest of the
mortgagee. Under sec. 83 the transferee of a mortgage acquires

the xight to sue for moneys due under the mortgage. Sec. 88
provides that if there is a transfer of land subject to a mortgage
a cowenant with the ‘transferor by the transferee is implied binding
the transferee and his heirs, executors, administrators and trans-
ferees that they will pay the interest secured by the mortgage.
This provision is not material in the present case because the
mortgage does not provide for the payment of interest. But sec.88
also provides that a covenant is implied in a mortgage that the_
transferee of land subjectjto a mortgage, his heirs etec., will
indemnify the transferor and his representatives against all
liab3ility in respect of any of the covenants contained or implied
therein. This indemnity applies to the liability to pay the prin-
cipal sum secured by a mortgage, i.e. in this case the money which
Bridge covenanted to pay. If, however, the transferee of land sub-

Ject to a mortgage 1s impecunious or insolvent the indemnity may bte

~worthless, with the result that the original mortgagor (in the /v~
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present case Bridge) might have to pay the mortgage moneys himself
On the contention of the appellant clause 12 does not

affect in any way the other provisions of the mortgage. Thus

the position of Bridge in relation to any other person than

luggleton would be exactly as above described, that is, it would

be the same as if clause 12 had not been in existence. The result

would be that a transferee from Muggleton, not being bound by

what is alleged to be'merely a personal agreement between luggleta
and Bridge, coﬁld sue Bridge upon his covenant to pay £3000 in ten
annual instalments and recover. Bridge could claim an indemnity
against the transferee of the land and the worth of that indemnity
would depend upon the solvency of the person who happened to be
the transferee of the land at the time. The consequence, therefre,
of the view submittaed by the appellant is that clause 12 might
prove to be of no significance or value to Bridge as well as of
no significance or value to any person who succeeded him as owner
of the land. Such a conclusion should ot be adopted unless
there is no alternative view.

There ds an alternative view, namely that taken by
Wolff J. and Walker J, - that clause 12 gqualifies the initial
covenant to pay the principal and that that obligation comes to an
and with.the death of Muggleton. Only by this construction (of
which the words are readily capable) can any effective opefétion
be given to clause 12 and, acceordingly, in my opinion, that
construction should be adopted.

It has been argued that clause 12, providing for the
cessation of payments in the event of the death of luggleton,
is repugnant to the first covenant providing for the pa&ment of
the full amount of £3000. It appears to me to be obvious that
clause 12 is a qualification of the first covenant and should be
so regarded.

'11; /
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It has also been argued that because clause 12
contains the words Ysuch sum to be regarded as a gift to the
mortgagor'" it amounts to an imperfect gift and that the court
will not aid a volunteer by lending its assistance to complete
the gift. It 1s true that the words used include the word "gift",
but the substance of the matter should be considered. Clmise 12
is only part of the whole arrangement between the parties and
Bridge gave consideration for any undertaking by the mortgaéée
contained or to be implied in clause 12 by assuming the obligations
which fell upon him under the other clauses of the mortgage.
Further, clause 12 is not a disposition of property by way of girfw
or otherwise. It is a provision limiting the liability of the
mortgagor under the mortgage.

For these reasons the appeal should be dismissed,

Questions are raised with respect to costs by a cross-
appeal of the defendant whereby the defendant asks that he be
awarded the costs of the proceedings before Wolff J. and before
the Full Court of the Supreme Court.

The decision of Wolff J, was in favour of the defendant
upon the substance of "the controversy between the parties but no
order was made as to costs, though no reason was stated for
depriving the defendant of costs. Sec. 27 of the Judiciary Act
1903-1948 provides that there shall be no appeal except by ieave
as to costs which are in the discretion of the Court where the
appeal is from a Justice of the High Court or from a Supreme
Court of a State exercising federal jurisdiction. This section
has no application in the present case. )

The Full Court consisted of two judges who were divided
in opinion. The Supreme Court Act 1935, sec. 62(2), provides
that in such a case, unless a party requires a rehearing, "the
judgment or order against which the appeal was taken shall remain

unaltered /
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unaltered®™. Thus the Full Court of the Supreme Court acted
rightly in affirming the judgment of Wolff J. as it then stood,
that is, with no arder as %0 costs. In an appeal to this Court
from a decision of a State Court this Court must apply any
relevant provisions of the State law with respect to costs; for
example, if a State law provides that no costs shall be awarded
in certain proceedings in State courts it is not within the
power. of this Court upon appeal to make an order for payment
of costs of those proceedings: VO'Marg Ve Harris, 1948 2 A.L.x.
403, and see Finnegan v, Elton, 1948 A.L.R. 120, as to proceedings
under landlord and tenant legislation. So also if a State law
provides that in a certain svent a particular order as to costs
shall be made by a State court, this court upon appeal mustgive
full effect to that law. In the present case this Court is
affirming the order of the Full Court of the Supreme Court, but
whether such an order is affirmed or set aside this Cowurtcannot
by its decision turn a divided court into a unanimous'court.
Thus it has been argued that, the Supreme Court being equally
divided, it necessarily followed that the order of Wolff J. should
remain unchanged. But it is the duty of this Court upon an appeal
to make the order which in ité opinion ought to have been made in
the first instance: Judiciary Act 1903-1948, sec. 37. Accordingly
this Court has power to alter the order of Wolff J. with respect
to costs and to direct that the defendant should pay the costs of
the proceedings before the primary judge. If such an order is
made the foundation for the application of sec. 62(2) of the
Supreme Court Act is changed and the order which should remain
unaltered becomes an order in favour of the defendant on the
substance of the case with a proper order as to costse.

The costs of the proceedings before Wolff J. were in the
discretion of the court: Supreme Court Act 1935, sec. 37: Rules
of the Supreme Court, Order LXV, Rule 1. A Court of Appeal does
not substitute its discretion for that of a primary judge where a

diseretion /
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discretion is committed to the primary judge if there was no

error in law, no injustice to a party, and there were materials

in relation to which the discretion could properly be exercised,
even though in the latter cass the Court of Appeal might have
exercisid the discretion in a different manner: Evans v, Bartlam,
1937 A.C.473. But the discretion to be exercised is a judicial
discretion, as Lord Atkinson said with reference to Order LXV.in
Donald Campbell & Co. vs Pollak, 1927 A.C. 732, at p. 776 -
Y,..it should always be remembered that the discretion which is

to be exercised under this Order and Rule is a judicial discretion.
It is not a judicial exercise of this discretion to order a
litigant who has been completely successful in a suit and against
whom no misconduct is alleged to pay the costs of the proceeding:
Kierson v, Jogeph L. Thompson & Sons, 1913 1 K.B. 587." No
reason appears or has been suggested why the defendant who
succeeded in the proceedings before Wolff J. should have been
deprived of his costs and this court should now order that the
plaintiff pay the costs of those proceedings.

The costs of the proceedings before the Full Court were
in the discretion of that court,'but once again no reason appears
or is suggested why the defendant should have been deprived of his
costs and, in accordance with the principles already stated,aén
order should be made for costs in his favour,

Accordingly I am of opinion that the appeal should be
dismissed with costs, that the cross-appeal should be allowed with
costs, and that it should be ordered that the plaintiff pay to

the defendant the costs of all proceedings in the Sureme Court,.
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JUDGMENT .,

GLASHESI V. TAYT.OR

RICH J.

The argument in this case centred on the inter-
pretation of clause 12 of the instrument of mortgage the subject
of this appesl. The sum of £3000 advanced by ths mortgagee was
repayable #ithout interest in ten instalments of £300. The first
iustalment was payable on the 30th June 194ly. FEut a clause was
added to the instrument in the nature of a condition which
ﬁrovided that if the mortgagee Nugzleton died before the date
of the last instalment any bslance payable by the mortgagorw
Bridge was to be "forfeited"™ by the former to the latter such
balance being "regarded" - deemed - "to be a gift®. This is
an artificial definition. It was intended to be applied whenever

the conditions existed which it contemplated: cf. International

Hotel Ltd. v. McHelly, 64 C.L.R. 24, at p. 28. But as the

mortgagee died before the 30th June 1953 the contingency on
which its operation depended occurred. The guestion, however,

is whether the verba subamiite of the clause reguire that in

order to enjoy the rgmission of the instalment of the mortgage
moneys resulting from the clause it is necessary that the
moftgagor Bridge should have retained his interest in the land.
Speculation may suggest thet neither Pridge nor his friend

and mortgagee Nuggleton contemplated the disposal by either of
them of their respective interests in the land and the mortéage.‘
But Courts cannot construe documents by speculation cor intuition.
They must be gulded by the words and by logical deductions
establishing necessary implications. I can see no grouﬁd on

which can be built any compelling inference that continued

ownership of the land was intended to be the sine gua non of
the enjoyment by the mortgagor of the benefit of the occurrence
of the contingency mentioned in clause 12. The gallant effort
of lr. Seaton to convinée us that cl=zuse 12 is an independent

collateral /
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coliateral covenant by the nortgagee with Bridge cannot succeed.
Although the word "gift" is used there is nothing imperfect or
inchoate ebout it. In my opinion the appeal shoula fail .

As Lo costs here or below I am never in fasvour of lightly depart-
ing from the salutary rule vae victis. .~hy .olff J. did'so I~ |
do not know., The Full Court did so only because they were
évenly divided as to the disposal of the appeal. An appeal
clearly lics to us from both orders because they are the result
of exercises ol discretion within the limits conferred by law.

In my opinion the appeal should be dismissed with costs, the
cross-appeal allowed with costs and an order made in favour of
the defendant for the costs of the sumnons and of the appeal to

the #ull Court.
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GLASHBEN Vo TAYT.OR.

JUDGMENT,. : DIXCN J.

This is an sppeal from an order of the Mull Court
of the Supreme Court of Western Australia pronocunced uson an anpeal
from an order of Jolff J. The appeal was heard by Dwyer C.J. and
Jaliker J. who were egually divided in opinion. As a result an
order was made by the Fuil Court, as in pursuance of sec. 62(2)
of the Supreme Court Act 1935 (/.4i.) that the order of .Jolff J.
should stand. Iborder was made as to the costs of the azpeal.

The proceeding belfore wWolff J. was an coriginating

o

sumnons seeking
the interpretati-n of a mortgagse under the Transfer of Land Act
1893 (W.A.). The pleintif who is the appellant is the transleree
of the mortgace ant the defendant who 1s the respondent is the
transferee of the mortsaged land. The cguestion sutmitted Tor
determin:ztion was whether in certain events thot have happened the
defendant is entitled tc hold the lana freed from the mortgage

3

moneys. Upon this gusstion wolff J. mads a declearstion in lavour

o ths delfendant., Tut YVis Honour made no ordszr o3 o the costs
ol Gl swammons.  The defendant gave a notice o cross apseal to the

1

full Jourt against the lesrned judge's decisil
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a result of the egual division of opinicn in the 3ull Court the

decision of “olff J. as to coste stoed. In this court the defen—

dant hes Tiled a notice of crosg uppeal from the order orf the
Mull Court in respect of costs. The notice seeks a variation

ordering that the olaintifl pay the defendant's costs of the

nroceedings vefore olff J. and in the sull Court,
The substantive guestion in the case decends vpon
an unusual provision in a mortgaze. The mortgage arosze out of the

curchase by Eridge the moritzagor of a station proverty from luggletr
the mortgagee. The land, a lessehold, was transferred to the
purchaser and he gave the mortgage to secure an unpaid balance of
surchsse money of £3000. The parties appcar te have been friends.
The mortgage, up to the clause in gquestion, is in the usual form

except/
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except that the principal amount secured is free of interest. The
first covenant by the wortgagor with the mortgagee is that the
former will pay £300 annually in reduction of the principal sum on
30th June 194l; and on each 30th June until 30th June 1953, At the
end of the instrument after the provision mortgaging the land to
secure the money and the performance of the covenants there is
added a twelfth and final clause, which is that creating the
difficulty. It is in the following terms:-

"Twelfthly: It is hereby further agreed and declared

that in the event of the mortgagee dying before the

30th June 1953 the balance of the principal sum still

due and owing at the date of death shall be forfeited

to the mortgagor and the mortgare be discharged - such

sum to be regarded as a gift to the mortgagor."

Muggleton, the mortgagee, died on 16th May 19L8.

Four annual instalments had by that time been paid. BRut eighﬁm
months before  his death luggleton had transferred the mortgage to

the plaintiff appellant and another person as tenants in common.
Shortly after the transfer that other person transferred his share

to the appellant. On his side Bridge, the mortgagor, had transferred
the land to the defendant respondent subject to the mortgage. This
transfer was made on 5th January 1948, four months before luggleton's
death., -~ .

The guestion for declsion 1s whether,having regard to
these dealings, the twelfth clause of the mortgage cperated on
Muggsleton's death to discharge the balance of the mortgage moneys.
The contention is thaet once the land had been ftransferred by Bridge
it could no longer have that operation. The contention is re-
inforced with the further contention that upon the transfer of the
mortgage by kuggleton clause 12 would cease tooperate to release
the unpaid mortgage moneys on the death of Iuggleton,

The question is in my opinion entirely 6ne of
interpretation. So far as the transfer of the mortgage 1s concerned
it appears to me to be clear that it can make no difference ﬁo the
ocperation of the clause. The expression "in the event of the
mortgagee dying® refers to the death of iuggleton., At the beginning
of the mortcage, when kuggleton is first referred to, his name
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and description are followed by the words "hereinafter called the
mortgagee™. It is true that after these words there occurs the
statement "which expression where the context so admits shall
include his successors and assigns"., DBut the subject matter of
clause 12 is enough to show thet it is the death of Yuggleton as
a natural person that forms the contingency on which the unpaid
balance of purchase money is to be forg one , not on the death of
aﬁy person who for the time bging occupies the situation of théﬂ
mortgagee,

The guestion upon which more dl.Ticulty has been
felt is whether the trancfer of the land by Bridge deprived the
clause of Ifurther operation. I think that it did not because I
find nothing in the clause, the subject matter or the context
which would werrant placing upon the clause a mevning which would
thus 1imit its effect. I repeat that it is a question of inter-
pretation. To limit the effect of the clause so thut the discﬁarge
of the unpaid balance takes effect only 1if Bridge remains the
owner of the land and luggleton dies before the specified date,
it would be necegszary to read into the clause a condition to that
effect. There is insufTicient justification for making such an
implication. It may be, conceded that the description of the
relinguishment of the unpaid mortyage moneys as a gift, and perhaps
the peculiar use of the words "forfeited to the moftgagor" as if
the moneys would be taken into his hands, coupled with the general
tendency of the clause show that the clause was intended to confer
a benefit upon Bridge prompted by the good will of lMuggleton. But
that is very far from establishing an intention that the clause
should only enure to his advantage, if he should retain the land.
Bridge as covenantor would remain 1iéble upon the personal
covenant upon the mortgage notwithstanding that he transferred the
land subject to the mortgage. It is true that he would be
entitled to an indemnity from the transferees: sec. &8 of the

Transfer /
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Transfer of Land Act 1893. But in sellingor dispoSing of the
land Bridge might well take into account the contingent operation
of the clause in discharging instalments unpaid at Muggleton's
d eath. It might affect the amount of the purchase money or Bridge
might by contract with the purchaser of the land reserve the
benefit of the contingency, should it happen, to himself. I
think that clguse 12 ought to be read as a gqualification upon the
first covenant, the personal covenant to pay instalments. Thé;e
is nothing in the use of the words "it is further agreed" which
militates against this view. They are words of mutual contract.
The clause deals with a special case in which the géperal and
otherwise absolute obligation of the covenant to pay}io be
modified. The 1anguage'in which the qualification is expressed
by the clause contains no reference to the reguirement that Bridge
should remain the owner of the land. Nothing short of the impiica-
tion of a condition to that effect wiil result in the first
covenant remaining in full force and absolute operation, mnotwith-
standing the death of lNMuggleton before 30th June 1953. The
argument for the appellant sought to give to clause 12 the effect
of a cross-covenant by ﬁuggleton with Bridge which could operate
only as a covenant not to sue him. On this basis it could not
operate, it was said, in favour of the transferees of the land.
In their hands the land would remain a security for the full
amount of the unpaid mortgage moneys. It was of course also con-
tended that, considered in this way, it was to be interpreted
as a donation for his personal benefit only, taking effect on
the occurrence of the future contingency on which it depends.
The: fact that the word "agree' is or may be a word of covenant
waé iaid hold of in aid of the contention.

I do nct think that clause 12 ought to be constirued
as an indeﬁendent cross—-covenant. It is evidently intended to
control the cperation of the covenant creating the debt and its

meaning is that the debt should be reduced or discharged on the
occurrence /
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occurrence of the event specified. It should therefore be.
treated as a gualification having the operaticn of a proviso.

The sugzestion that it is a voluntary promise of a future gift
and is inchecate, appears to me for this ss well as other reasons,
to lack foundation. Nor is it possible to treat the clause as
repugnant to the covenant and to reject it as the later of two
incompatibie provisions of a deed. It is ocnly when the later of
two clauses would destroy altogether the overation of the earlier
and by no process of construction or interpretation can a recon-
ciliation be effectad, that reccurse should be had to the
nmechanicael rule by which the later of two wholly irconsistent
provisions in a deed is Pejected'as repugnant, and then only

as & last resort.

In my opinion the rdecision of Wolff J. is right.

I do not think, howeover, thot His Honour should
have deprived the plaintiff of the costs of the swmmons, Counsel
were unable to inform us of the reason upon which the learned
judge proceeded., I can find no ground upon which His Honour's
discretion could be exercised. The cross-—appeal does not, I think,
come within sec. 60(1)(e) as an appeal as to costs only which
by law are left to th& discretion of the Jjudge. Having regard

that has been and recognised
to the interpretationfplaced upon the corresponding provision/by

the House of Lords in Doneld Campbell & Co. Vv. Pollak, 1927 A.C.

732, the case does not f£all within sec. 60(1){e).

The decisicon of the Full Court not to interfere
with the decision of Wolff J. as to costs and nect to give any
costs of the appeal rests upoﬁ the provision of sec. 62(2) of the
Supreme Court Act 1935 that in an equal division of opinion the
order appealed from shall remain unaltered unless a rehearing of
the appeal is applied for, We are concerned with the order:
it is from that that an appeal to this Court lies, not from the
reasons or decision behind it. I cannct agree in the suggestion
that because the proper thing for the Supreme Court to do in
an egual division of opinion is to make no order as to costs

therefore that order is correct. e are to make the order which

according to our view of the matter ought to have been mad67 Just
as w
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as well mightit be said that because subsec,{) of sec. 62 says
that the decision shell be riven according to the opinion of the
majority, where there is a majority, the correct course has
been teken by the Supreme Court in any case where the judement
gccords with the opinion of & majority and so is Umnappealable.
In my opinion the appeal should be dismissged with costs
and the cross appesl should be allowed with costs and an order
should be made that the costs of the summons and of the aovpeal

to the Full Court be paid by the plaintifr,




o

JUD

N

GLAS

N

v

TAYLOR.

MeTIE [ Je

i J&
| "4!



GLASHEEN Ve TAYLOR,

GMENT . . McTTERNAN J.

I agree that the appeal should be dismissed and the
cross appeal as to costs should be allowed. Clause 12 must be
read as part of the mortgage for it is introduced into it as the
twelfth covenant and begins with the words "It is hereby agreed
and deélared", which mean that it is agreed and declared by the
memorandum of mortgage.

The contingenc& in the twelfth clause is obviously the

death before 30th June 1953 of the mortgagor named in the
mortgage. The context would not admit of the word ”mortgaéé#
including the successors and assigns of the'mortgages

The mortgagor mentioned in clause 12 also means the
mortgagor named in the mortgage. But that interpretation of the
word "mortgagor! does not assist the transferee of the mortgage
to deprive the transferee of the land of the benefit of clause
12, This clesuse qgualifies the covenént by the mortgagor to
pay the principal sum and he mortgaged the land to secure the
performance of the covenant to pay to the extent only of his
obligation thus qualified.

The transferee of the land took it with the identical
encumbrance to which it was subject in the hands of the mortgagor
at the time he transferred it. The mortgagor was entitled to
hold the land free from the burden of the principal sum in the
event of the mortgagee's death before 30th June 1953. Asthat
event occurred, the transferee of the land is entitled to hold
it free ffom the mortgage moneys.

The respondent succeeded before the learned trisl judge.
The aﬁpellant failed in the Full Court to reverse the judgment.
There is no apparent reason connected with the case why the

respondent /
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respondent shoﬁld have been deprived of his costs of the original
hearing or of the appeal to the Full Court. In my opinion he

should have those costs and the costs of this appeal.
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