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Appeal dismissed with costs. Cross-appeal allowed 

with. costs. Order of Supreme Court varied by adding thereto 

an order that plaintiff pay to·defendant the costs of the 

summons and of the appeal to the Full Court. 
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QI,A3HKl~N v., TAYLOH. 
~~~~~--~---

J.~ATl:IAkt C. ~T. 

This appee!l raiE:e:::; the q_uesticn th.e tl'ue 

interpretation of a 

Tr.s.nsfer of Land Act the partiec'· to V1h:ich t;re Arthur 

.(md J£rneBt Kimberley Pridge. 'rhe mor 'NaG eJcee1.1ted 

on 10th.December 1 It cm1.tained sions ord.inar·1 to ·be 

found :i.n "' und.ex' t.ho Act. It was eel tlu::. t the 

express:i.c:~.n If the moi' •or , where the context so or r e 

shsll extend to and incluue the and the executors 

a(lmtnistratora ancl tc:·ansfereec o:C tb.e mo tl1n.t, tJh_e 

expresB:Lon 11 the 

GOVCiil'J.Jlted 

· rl 
I' 1:'!, 

three t:undr·ed. _;_ ounds (.£:300) :Ln redueticrn 

8 to be rnade i;.J:le 

til o.t' :Tunc in eu.e.h 

t b·e the ~ru.ne 1 r ~ 

no of inter•ec;t. 

th.at'11 fof' ·better ne the tn rne.nner- af'ol"esa:Ld. or the 

saicl 1IJH1 num and the o'bservc::.nce anii perfor>rr1ance of the 

covena:nti:l herein contained. and. 

of Land Act ·r ~~)' '11 the said eli mortgage his estn.te in the 

1ancL It #ill be c~served that the is for the purpose 

t11e in manner afore<Jaid of the :principal sum, 

that iE1 the to the f1rst covenant contained 

tn tJ:1e rnortg-age. 

thi::; appeal arise is in the 

'11 lt i.B he 
the event of the 
1 the balance o~ the princ 
oNin~~ at the date of death shall 

terms:-

anct declared that in 
before the 30th t!une 

sum still. due and 
be forfeited to the 

a.nd .. the mortgage be d:i.scharged - such sum 
to he r•egar>t'led as a gift to the .mortgagor. 11 

On I 



·r 2. 

On .3w1 Septeniber i 947 the mortgagee ton 

transferred the mortgage to the intifT Martin Michael Glasheen 

and one l'llc:Intyre. Mc:Intyr•e 1mbseq_uently transi'err•ed b.is interest 

to l}lasbeen. On 5th January 1948 the ;nortgagor Bridge transf'el~recl. 

the land, subject to the , to the respondent Taylor. On 

·15th 1948 the mortgagee eton diec~ this time five 

instalmentB of' had lJeen paid under the mortgage. The appellant 

Glasheen contends that the balance of' £1500 is still a charge upon 

the land. The I'espondent Taylor, on the other hand, contends that 

by reason or Muet~leton' s death the balance of the mortgage money 

was forfeited to him aml that the land is held by him free from 

the mor•tgage. In proceedings by way of originating sUJurrons :!o1:f:'f' J. 

made a declaration in accordance ~ith the last-stated contention. 

Up•••··n a1)peal to the I•'ull Court the leai'necl. judges (Dwyer C · J·. eJ.1d 

Walker J.) were divided in opinion and. accord.:i.ngly, m1cl.er the 

SupremB Court Act 1935, 8ec. b c:. '"2· (C)) the or•der of '':ol:ff J. ~'remained 

unaltered It. 

'rhe ap11ellant contends that claus1:; 12 is quite 

separate from clause 7, that it was a personal agi'eement betv1een 

Muggleton and Bridge that if Mugsleton died while he was still 

mortgagee - or possibly if any successor in title to Mugsleton 

died whi1e that successor· was the mortgag;ee - Mug~~;leton (or 

his successor) would not sue Bridge :f:'or the rnoney. 'J':his , 

it is contended, was an ag:eeement opel~at entirely in favour of 

Bridge, and not in favour of any transferee from Bridge. The 

argument is that no- one l:mt Bridt;e can obtatn the advanta.~~e of 

clause 12. It j_s obvicms that H' that aclvanta~::e d tsa};rpeared if 

Bridge sold the land, the advantage given to him by clause 12 

would be much less than jt would be if his transferee also could 

claim ito 

The art,rument on the other' side is that clauJSe 1:2 

qu:::tlj_fi .s the fiPst covenant in the mortgar:e so that 1rvhen the 

event of ce no further payments 1Nere 

due under that covenant. 

The / 



The reference in clam;e 12 to the death of "the 

mortgagee" should in my O}Jinion be read as relating to a llarticu-

lar individual, namely the rnortgagee Muggleton. 'rhe nature of 

clause 1 ~: is such that it not only admits, but requires this 

construction, became it :,nust be adm:Ltted that there would at all 

times be a mortga[eo or a successor of the mortgagee in relation 

to the land. (as aB thc~re was a :mor·tgage) who would not be 

dead. il.Ccordingly iJ.' the term "mortgrigee 11 'iias interpreted as 

lilC 11 Buccessor'r.-l 11 the cl<:mse would never have any o:pera ti.on. 

P-ut the smne con.sin.erati.ons do not in my opi.nion 

ac;ply to the terrn 11 rnortgagor11 in clause 12. I fire. t e ems id.er' 

wl.tEt the position vwu1c1 .. hB.ve lJeen 1Jet'iieen an ori l and 

a tranEd'eree of the other par't;)r and. ·between ])os:'i.ble tra.nsferees 

of both ,:::: if the rnortga[;·e hhd not contained clause ·12. I 

this had been tho case the mortgagor '""'cUll1 l) e llouncl by 

the first covenar~ to pay £3000 in inst.e.lrnents of' £300. 

on a trPnsfer of the land the mortga~or ~auld continue to be 

bound his eovenant. A 

a to pay money under a mortgage th£ device of transfer-

Un(ler see. 

113 of the 'I'ro.n::;fei" of Land .Act ·1 a GOV(';Jl1Ult is lied l..n the 

the rnox't.,::::asor 

bin.d.in.:.:: the 

t.I'tln::::f r-een th:·:t~\''iill, inteP llu, [:c.y th,., )Pir'e 

money on the du.e ate. 'I'l1us B ,~, not:. hi.s 

ori 1 eoveru:n1t 1Jut arc ied covenant that any tr-aruJferee 

ipal. er:; tha.t a 

ttons 

and_ li.a.1::,i1tti s a.nd. may 1Je ::mt::;d D .. t lavi t:IJJd i.n e ty :Ln t 

tJu:::reoJ' i.n lil<:e manneP as if' he hc,_d been the or'i pr>oprietor 

of' the land whom the e:n.~:.:<' etc. ~as entered into. In 

il-ustralian / 
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. Aust:ralian Deposit & Mortggge 6Qnk 'll. Lax~ 2 V .L .H. 31, it was 

held that, notwithstanding such provisions, the transferee of 

mortgaged land did not by reason of the transfer incur any personal 

liability in the first instance to the mortgagee, though the land 

remained subject to the charge created by the mortgage. The fact 

that part only of mortgaged land may be transferred shows the 

diffjculty of construing the section literally. This decision 
•.. ,. .. , .... 

was j'ollowed in Hall v 1 Hub1;1ard,, 1931 V .L .R. 197. (A different 

view was suggested in In re Burton.,_ 27 V .L.R. 437, and see Finl(._ ... Y..!. 

Robe:rtson., 4 C.L.R. 864, at p. 880.) '!hese decisions, however, 

do ne>t throw any doubt upon the proposition that under sec. 113 

there is implied in a mortgage a covenant with the mortgagee by 

the .mortgagor that any transferee of the mortgagor will pay the 

principal money when it becomes <due. If the transferee did not 

pay there wou.ld be a breach by the mortgagor of the implied coven-

ant. Under sec. 82 of the Act the transferee of land is subject 
. ~· 

to the same liabilities as if he had been the former proprietor and 

the transferee of a. mortgage is entitled to all rights, powers 

and pr±vileges belonging or appertaining to the interest of the 

mortgagee. Under sec. 83 the transferee of a mortgage acquires 

the right to sue for mone,ys due under the mortgage. Sec. 88 

prov:ides that if there is a transfer of land subject to a mortgage 

a covenant with the·transferor by the transferee is implied bindJ.ng 

the transferee and his hei.rs, executors, administrators and trans-

ferees that they will pay the i.nterest secured by the mortgage. 

This provision is not materi.al in the pre sent case because the 

mortgage does not provide for the payment of interest. But seco88 

also provides that a covenant is implied i.n a mortgage that the 

transferee of land subject to a mortgage, his heirs etc., will 

indeum.ify the transferor and his representatives against all 

liab:ility in respect of any of the covenants contained or implied 

therein. This indenmity applies to the liability to pay the prin-

c ipal sum secured by a mortgage, i.e. in this case the money which 

Bridge covenanted to pay. If, however, the transferee of land. sub-

ject to a mortgage is impecunious or insolvent the indenmity may 1:e 
worthless, with the result that the original mortgagor (in the ( 
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present case Bridge) might have to pay the mortgage moneys himselr' 

On the contention of the appellant clause 12 does not 

affect in any way the other provisions of the mortgage. Thus 

the position of Bridge in relation to any other person than 

. Mugglaton would be exactly as above described, that is, it would 

be the same as ir clause 12 had not been in existence. The result 

would be that a transferee from Muggleton, not being bound by 

what is alleged to be merely a personal agreement between Muggleta: 

and Bridge, could sue Bridge upon his covenant to pay £3000 in ten 

annual instalments and recover. Bridge could claim an indemnity 

against the transferee of the land and the worth of that indemnity 

would depend upon the solvency of the person who happened to be 

the transferee of the land at the time. The cons equenca, tharaft:ra; 

of the view submitted by the appellant is that clause 12 might 

prove to be of no significance or value to Bridge as wall as of 

no significance or value to any person who succeeded him as owner 

of the land. Such a conclusion should not be adopted unless 

there is no alternative view. 

There 1s an alternative view, namely that taken by 

Wolff J. and Walker J~.- that clause 12 qualifies the initial 

covenant to pay the principal and that that obligation comes to an 

end with the death of Muggleton. Only by this construction (of 

which the words are readily capable) can any effective operation 

be given to clause 12 and, accordingly, in my opinion, that 

construction should be adopted. 

It has been argued that clause 12, providing for the 

cessation of payments in the event of the death of Muggleton, 

is repugnant to the first covenant providing for the payment of 

the full amount of £3000. It appears to me to be obvious that 

clause 12 is a qualification of the first covenant and should be 

so regarded. 

It I 



6. 

It has also been argued that because clause 12 

contains the words 11 such sum to be regarded as a gift to the 

mortgagor" it amounts to an imperfect gift and that the court 

will not aid a volunteer by lending its assistance to complete 

the gift. It is true that the words used include the word 11gift 11 , 

but the substance of the matter should be considered. C~se 12 

is only part of the whole arrangement between the parties and 

Bridge gave consideration for any undertaking by the mortgagee 

contained or to be implied in clause 12 by assuming the obligations 

which fell upon him under the other clauses of the mortgage. 

Ii'urther, clause 12 is not a disposition of property by way of gift 

or otherwisee It is a provision limiting the liability of the 

mortgagor under the mortgage. 

For these reasons the appeal should be dismissed. 

Questions are raised with respect to costs by a cross­

appeal of the defendant whereby the defendant asks that he be 

awarded the costs of the proceedings before Wolff J. and before 

the Full Court of the Supreme Court. 

The decision of Wolff J. was in favour of the defendant 

upon the substance of'the controversy between the parties but no 

order was made as to costs, though no reason was stated for 

depriving the defendant of costs. Sec. 27 of the Judiciary Act 

1903-1948 provides that there shall be no appeal except by leave 

as to costs which are in the discretion of the Court where the 

appeal is from a Justice of the High Court or from a Supreme 

Court of a State exercising federal jurisdiction. This section 

has no application in the present case. 

The Full Court consisted of two judges who were divided 

in opinion. The Supreme Court Act 1935, sec. 62(2), provides 

that in such a case, unless a party requires a rehearing, "the 

judgment or order against which the appeal was taken shall remain 

unaltered I 



unaltered 11 • Thus the Full Court of the Supreme Court acted 

rightly in affirming the judgment of Wolff J. as it then stood, 

that is, with no order as to costs. In an appeal to this Court 

from a decision of a State Court this Court must apply any 

relevant provisions of the State law with respect to costs; for 

example, if a State law provides that no costs shall be awarded 

in certain proceedings in State courts it is not within the 

power of this Court upon appeal to make an order for pay111ent 

of costs of those proceedings: Q.'Mar.g v. Harris, 1948 2 A.L.n. 

403, and see Finn~an v, Elton, 1948 A.L.R. 120, as to proceedings 

under landlord and tenant legislation. So also if a State law 

provides that in a certain event a particular order as to costs 

shall be made by a State court, this court upon appeal must give 

full effect to that law. In the present case this Court is 

affirming the order of the Full Court of the Supreme Court, but 

whether such an order is affirmed or set aside this Co1U1't;cannot 

by its decision turn a divided court into a unanimous court. 

Thus it has been argued that, the Supreme Court being equally 

divided, it necessarily followed that the order of Wolff J. should 

remain unchanged. But it is the duty of this Court upon an appeal 
•II;• 

to make the order which in its opj_nion ought to have been made in 

the first instance: Judiciary Act; 1903-1948, sec. 37. Accordingly 

this Court has power to alter the order of Wolff J. with respect 

to costs and to direct that the defendant should pay the costs of 

the proceedings before the primary judge. If such an order is 

made the foundation :for the application of sec. 62(2) of the 

Supreme Court Ac·t is changed and the order which should remain 

unaltered becomes an order in :favour of the defendant on the 

substance of the case with a proper order as to costs. 

The costs of the proceedings before Wolff J. were in the 

discretion of the court: Supreme Court Act 1935, sec. 37: Rules 

of the Supreme Court, Order LXV, Rule 1. A Court of Appeal does 

not substitute its discretion for that of a primary judge where a 

discretion I 
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discretion is committed to the primary judge if there was no 

error in law, no injustice to a party, and there were materials 

in relation to which the discretion could properly be exercised, 

even though in the latter case the Court of Appeal might have 

exercised the discretion in a different manner: Evans v, Bartlam~ 

1937 A.C.473. But the discretion to be exercised is a judicial 

discretion, as Lord Atkinson said with reference to Order LXV in 

;Qonald C;a,mp_bell sl: Cq, v, Pqll;a,k, 1927 A.C. 732, at P• 776-

" ••• it should always be remembered that the discretion which is 

to be exercised under this Order and Rule is a judicial discretion. 

It is not a judicial exercise of this discretion to order a 

litigant who has been completely successful in a suit and against 

whom no roiscondu:: t is alleged to pay the costs of the proceeding: 

Kie.rson V:. Joseph L. ThomJ2.son & t;l_ons, 1913 1 K.Bo 587o 11 No 

reason appears or has been suggested why the defendant who 

succeeded in the proceedings before ·wolff J. should have been 

deprived of his costs and this court should now order that the 

plaintiff pay the costs of those proceedingso 

The costs of the proceedings before the Full Court were 

in the discretion of tha.t court, but once again no reason appears 

or is suggested why the defendant should have been deprived of his 

costs and, in accordance with the principles already stated, an 

order should be made for costs in his favour, 

Accordingly I am of opinion that the appeal should be 

dismissed with costs, that the cross-appeal should be allowed with 

costs, and that it should be ordered that the plaintiff pay to 

the defendant the costs of all proceedings in the S~eme Courto 
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v. TAYLOH 

~UCH J. 

The ar,'!m::ent in thi.s ca.se centred on the inter-

pl'eta tton of clnu,3e 12 o:f' the iT1strument of rnortgage the sub j'"''ct 

of' this appeal. '1:'he sum of' £3000 advanced. by thd J.::or•t,~agee was 

repayable without interest in ten instalm.entB of £300. l.'he first 

insta~nent was payable on the June 191+1+. But a clau:::e ,,,,ras 

ad.ded to the instrument in the nat;ure of a condition which 

p.rovided thc:t if the J.!lor-tgagee !',:ug:;Ieton died before the date 

of the last instalment any balance payable by the mortgagor 

Bridge was to be rf'eited11 by the former' to the lntter such 

balance being 11 r•egardedu - deemed - 11 to be a gift 11 , 'rhis is 

an artificial definition. It ,,a::; intended. to be apiJl ied whenever 

the conditions existed which it cant ed: cf. International 

Hotel J.,ta. v. 11/fcHall;y:, 6tf. C.L.R. 2L~, at :p. 28. But as the 

moi't~_(at;ee died before the 30th June 195.3 the c ontine·ency on 

wh:i.ch its operation de:pended. oceurrecl. ~:'he question, however, 

is ,vh,::tber the ve1•ba :subau. Uta of the clauz.e reCiuire th,~~t in 

order to enjoy the remission of the instalment of the mortgage 

moneyc re ~ml tin::; from the clause it i 8 ne ce 88 ary that the 

mortgag·or Bridge sl1ould have retained. his intereet in the land. 

Speculation may suggest that neither noi' his fr·iend. 

and mortgagee Euggleton contemglatecl the d.iSI)OSa1 l:J;y· either of 

them of their r•espective intc.r'eBt:s in the land and. the mortgage. 

But Coui'ts cannot construe ctocurnents by speculation or• intuition. 

'l'hey muut be guided by the words a.nd by logical ded.uctions 

establishing n.:;cessar;y- implications. I can see not: round on 

uhich can be built any compelling inference that continued 

ownership of the land was intended to be the sine g_ua non of 

the enjoyment by the mortgagor of the benefit of the occurrence 

of' the contingency mc::ntioned in clause 1 ;~. 'I'11e r;allant ef'fort 

r:Jf L.r. :3eaton to convince us that ch'.use 12 is a.n independent 

collateral / 
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collateral covenant by the mortgagee with Bridge cannot succeed. 

Although the ~wrd 11 11 is used there is nothing imperfect or 

inchoate c~llout it. In my opinion the appeal shoula. fa i 1 ... 

i\.s to costs here or below I am never in favour of lightly de11art-

ing from the salutary rule vae victis. ,hy olff J. did so I 

do not '{now. ~rhe .thJll Court did so on1;y• because they were 

evenly divided as to the disposal of the appeal. An ar~eal 

elearly 1i,, s to us :from both orders because they are the result 

of exerc:Lses o.:~· discretion within the Li.mi ts conferred by law. 

In rny ~pinion the should be dismissed with costs, the 

cro.ss-appeal allovoed ,ii th c:oBtl3 t::.nd. an order made in :eavour of 

the defe.nflant fol~ the costs of the sum' ;ems and of the apper;.l to 

the ~-ull Court. 



GL.li.SHET!JN v. T.\YLOR 

JU.DGMii.'li'r. DIXOI\f ,J. 



v. 'I'AYLOB. 

DI~(ON ,J. 

This is an appeal from an order of the E~~l Court 

of the Court of Hestern Australia pronounced u~on an appeal 

:from 1.:1.n or(ler of' c'iolff J. TJ:1e Dwy,:o.t' G. J. e.nd 

,/aH~er J. who 'JVere equally d.i vided in oyinion. A:s e. result an 

order ~tn::ts made the Full Court, as in pursuance of sec. 62(2) 

oi' the (" nu ,., t t· c "'- 'l 0 "7"' ( ' . ) ,J .,,,,1' ~·· :.r ..t.'i lJ ,..,/ .J :.,) \ ', ,' • - !'.. .. that the order of olff~ ~r. 

sunrrr::ons seeKinE 

the interpret ticn of a mortga~e unJer the Transfer 

3 (ii. A.). intJ i,,llO is the;; is the ~r2nsferee 

ani the def'en:lant is the respondent is the 

transferee of the 

dete~nin[ ion 0as whether in certain events th~t have ha the 

:::J'endant iG entitl 

n·tc):ne;y.r::. 1:e:e ~J. a aclaration i L 

to tlJ.c c Lei 

.1 .• " 

'·' rhe defendant gave a notic c r~c8r:; r: .. ·1·, 1;])6 

t co ts. Jl1r::, 

LD()d .• In t i court the defen-

dant n frmn the order of the 

?ul ourt in respect of cost. ~he notice seeks a v:riation 

o rderLeg tl:H.t the ,,J_c;dnttf.:' rwy the d.c:Cendant 1 s co:o:ts c,f the 

pPoee 

an unusual ion in a mortga~e. The mortgage arose out of the 

e the mor gagor of a station f'ron1 eir:r. 

the moPtgagee. 'I'he land, a le sebold, was transferred to the 

er aw.:t he g-ave the mort:.:;ac;e to secure an unpa.id balance of 

~urchase money of ':='he 1J&.r·ties a:pJJear to Itave been friends. 

, up to the c1au::>e in cJ_uestioD., is in the usual i'orm 

exe 
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except that the :principal amount secured iE free of' :Lnterec::t. The 

fir•st co1renant b;~r the mortgagor with the mortg.agee is that the 

i'orme r• IV LLl J)ay £300 annually in reduction of the _principal sum on 

30th June 1941-1- and on each 30th June until 30th June 1953. At the 

end of the instrument after the provision mortgaging the lan11 to 

secure the money and. the per•formance of the covenants there is 

added a twelfth and final clause, which is that creating the 

difficulty. It is in. the following terms:-

11 "rwelfthl;,t: It is hereby further agr·eed and. declared 
that in the event of the moPtgagee dying befoPe the 
30th June 1953 the balance of the ;principal ::::um still 
due and owin:_s at the elate of death shall be forfeited 
to the morttagor and. the mort.s:a .. ~e lJe clischar•ged - such 
smn to be rcgaJ•ded as a gift tD the mortgagor. u 

Muggleton, the moPtgagee, died on 16th May 1948. 

P01.n• aunual instalments had "by that time been paid. But eight 

mont,hs befol'e ·his death Lluggleton had transferred the mor•tgage to 

the 11laintifi:' apr1ellant and another lleN:;on as t.enantt'l in common. 

Dhor•tly after the transfer that other person ti•ansferred his share 

to the appellant. On his side Bridge, the mortgagnr, had transferred 

the land to the def'end.ant respondent <.mbject to the mortgage. This 

transfer .:~as made on 5th January 19Lr.8, four months before i·.:luggleton's 

death. 

The question for decision is ·v1Jh,::t.her,havtng regar•d to 

these dealings,the twelfth clause of the mortgage opePated on 

Niuggleton' s cleath to discharge the balance of the morteage money::::o 

The contention ts thEt once the 1aml had been tranE>ferred by Bridge 

it could no lo11ger have that operation. The contention is re-

in:forced with tlle further content ion tht:.t upon the t.ransfer. of the 

mortgage by Mue;gleton clause 12 would cease in operate to release 

the unpaid mortgaL~e moneys on the death of ~"uggleton. 

~rhe question ts in 1n;y· opinion entirely one of 

interp.retation. So far as the tr>ansfer of the mor-tgage is conce:rnerJ 

it BIJp8Dl'S to me to be clear that it ean rnal<.:e no difference to the 

oper•ation of the clause. 'I'he expression r1in the event of the 

· 1 · ··t··l· -- -·i· -.l·.'e·· .. t.'ei'··r.""d. to, llis name of the mortgage, when i\' ue: ·~on :t f:. . . ..:.··c:, , • '-
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and descrii)tion are fol10l'''red by the wol"ds "hereinafter called the 

mortgagee". It is true that after these iiOl'ds there occurs the 

statement 11 which ex:pression .'ihere the oontext so admits shall 

include his auocessors and ass But the subject Inatte:t' of 

claw::e i ~: is t show thPt it is the death of eton a::: 

a na.tural peP:;wn that i'or'Il!Ei the cent on whJch the 

balance of one , r~t on the death of 

arcy p rson wh~ for the time be es the situation of the 

felt lS wh~ther the tran2fer of the land by Br d 

clause of ftu•ther oper.c1.t ion. I th:i.nh: th:'C>.t it (lj_(i net becaune I 

find. no i.n the c1auae, the <;ubject m.atter ()r the context 

which would ~arrant ae which WDlJ.ld 

thus lirnit :i.t::> effect. I reiJCat that :i.t is a 11ueation of l11te1'-

pretation. To lJmit the effect of the clause so that the di 

of the unpaid balance takes effect if rernatnr:> the 

o·,;,'ner of the land. and on dies before the specified date, 

it would be necesssry to read Jnto the clause a conditJon to that 

effect. There is insufficient justification for mak such an 

ication. It may conceded that the de ion of the 

reling_uisb.ment of the rnoi'tgage moneys as a gift, and 

the 1)eculiar use of the 'rmrcls "f'orfei ted to the mortgagoP 11 as H' 

the moneys would. be tak_en into his hands, cou_pled with the 

tendenc;)r of the .clause show that the clause was intended to eonf'er 

a benef:i.t upon Bridge prompted by the good will of Muggleton. But 

that is very far fi'Om establishing an intention that the elause 

should only enui'e to his advant£•.ge, if he should retain the land. 

Brid_ge as covenantal' would remain liable upon the personal 

eovenant upon the mortgage notwithstanding that he t1•an.sferred the 

land subject to the mortgage. It is true that he would be 

entitled to an indemnity from the transferees: sec. 88 of the 
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Transfer of' Land Act 1893. But in sellinga~ d.is:posing of' the 

land Brid.ge might well take into account the contingent operation 

of the clause in discharging instalments Uil])aid at Mugr:::leton' s 

d. eath. It might affect the amcmnt of the :purchase money or• BrJ.dgE 

might by contract Vi·i th the _purchaser of the land reserve the 

benefit of the cont:ingency, should it happen, to himself. I 

think that clause ·12 ought to be read as a qualification upon the 

f'ir•s t covenant, the perr:Jonal covenant to pay lnstalments. ~Chere 

is nothing in the Uc:Je of the word_s 11 it is further agreed 11 which 

militates against this view. 'I'hey are words of mutual contract. 

~'he clau:::e dea.1:s with a .special case in which the general and 
is 

otherwise absolute obligation of' the covenant to pay/to be 

modified. The language in which the CJ.Ualifiea tion is expressed 

by the clause contains no ref'er•ence to the requirement that Brld.ge 

should remain the owner of the land. Nothing short of the lmplica· 

tton of a condition to that effect iiViil result in the firat 

covenant rmnaining in full force and absolute operation, not1vith-

standing the death of Mug;~:leton before 30th <Tune 1953. ~r.he 

aPgument f'or the appellant sought to give to clause '12 the effect 

of a cross-covenant by Muggleton with Brid.ge which could. operate 
'":w 

only as a covenant not to sue him. On this basis lt could n~:t 

Ol)erate, t t was said, in favour of the transferees of' the land. 

In the:Lr hand.s the land. ,,vould remain a securi for> the full 

amount of the unpaid mortgage moneys. It was of courr;e also con-

tend.ed that, eonsicle:Ped in thie. way, it iu'as to "be interpreted 

as a donation for his per•sonal benefit only, taking effect on 

the occurrence of the future contingency on which it 

'The fact tht=:t tb.e vml~d. "agr•ee 11 is OI' may be a word. of covenant 

was laid hold of in aid of' the contention. 

I clo not think that cJ.ause 12 ought to be cons tr>uecl 

as an j_nde:pendent cross--covenant. It is evidently intend.ed to 

control the cperation of' the covenant cr•eating the debt and its 

meaning is that the debt should be r·ecluced or diu on the 

occurrence / 

( 
\ 
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occurrence of the event specified. It should therefore be. 

treated as a qualification having the operation of a proviso. 

The suggestion ths.t it is a voluntary promise of a future gift 

and is inchoate, appears to me for this as well as other reasons, 

to lack foundation. Nor is it possible to treat the clause as 

repugnant to the covenant and to reject it as the later of two 

incompatible provisions of a d-eed. It is only 'dhen the later of 

two clauses would destroy altogether the operation of the earlier 

and by no process of construction or interpretation can a recon-

ciliation be effectert, tha.t recourse should be had to the 

mechanical rule by which the later of t;No wholly inconsistent 

provisions in a deed is rejected as repugnant, and_ then only 

as a last resort. 

In my opinion the !lecision of ';volff J. is right. 

I do not think, hoi, over, that His Honour should 

have deprived the plaintiff of the costs of the summons. Counsel 

were unable to inform us of the -reason upon which the learned 

judge 11roceeded. I can find no ground upon which His Honour's 

discretion could be exercised. The cross-appeal does not, I think, 

come within sec. 60( 1 )(e) as an appeal as to costs only which 

"by law are left to th~ discretion of the judge. Having regard 
that has been and recognised 

to the interpretation/Placed upon the corresponding provisiori/by 

the House of Lords in Donald Crunpbell & Co. v. Pollak, 1927 A.C. 

732, the case does not fall within sec. 60(1)(e). 

The decision of the Full Court not to interfere 

with the decision of ··,volff J. as to costs and not to give any 

costs of the appeal rests upon the provision of sec. 62(2) of the 

Supreme Court Act 1935 that in an equal division of opinion the 

order appealed. from shall remain unaltered unless a rehearing of 

the appeal is applied for. We are concerned with the order: 

it is from that that an appeal to this Court lies, not from the 

reasons or decision behind it. I cannot agree in the suggestion 

that because the proper thing for the Supreme Court to do in 

an equal division of opinion is to ~ake no order as to costs 

therefore that order is correct. Ne are to make the order which 

according to our view of the matter ought to have been made1. as 
~-

Just 

(:~) 



6. 

as well might it be said that because subsec. ( 4) of sec. 62 says 

that the decisi;:)n shall be c;iven according to the opinion of the 

majority, where there is a majority, the correct course has 

been taken by the Supreme Court in any case '.vhere the judzment 

accords with the opinion of' a rnajori ty and so is uLnapp ealable. 

In my opinion the appeal should be dismissed -1¥i th costs 

and the cross appeal should be allowed with costs and an order 

should be made that the costs o1' the su.rnrnons and o1, the appeal 

to the .:?ull Court be paid. by the plaintiff. 
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JUPGMENT. 

GLASJiEWJ v. TAYLOR, 

McTIERNAN J, 

I agree that the appeal should be dismissed and the 

cross appeal as to costs should be allowed. Clause 12 must be 

read as part of the mortgage for.it is introduced into it as the 

twelfth covenant and'begins with the words "It is hereby agreed 

and declared", which mean that it is agreed and declared by the 

memorandum of mortgage. 
I 

The contingency in the twelfth clause is obviously the 

death before 30th June 1953 of the mortgagor named in the 

mortgage. The. context would not admit of the word 11mortgag~J 

including the successors and assigns of the mortgaga2 

The mortgagor mentioned in clause 12 also means the 

mortgagor named in the mortgage. But that interpretation of the 

word "mortgagor" does not assist the transferee of the mortgage 

to deprive the transferee of the land of the benefit of clause 

12. This clause qualifies the covenant by the mortgagor to 

pay the principal sum and he mortgaged the land to secure the 
"i' performance of the covenant to pay to the extent only of his 

obligation thus qualified, 

The transferee of the land took it with the identical 

encumbrance to which it was subject in the hands of the mortgagor 

at the time he transferred it. The mortgagor was entitled to 

hold the land free from the burden of the principal sum in the 

event of the mortgagee's death before 30th June 1953. As~ 

event occurred, the transferee of the land is entitled to hold 

it free from the mortgage moneys. 

The respondent succeeded before the learned trial judge. 

The appellant failed in the Full Court to reverse the judgment. 

There is no apparent reason connected with the case why the 

respondent I 

(!J 
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respondent should have been deprived of his costs of the original 

hearing or of the appeal to the Full Court. In my opinion he 

should have those costs and the costs of this appealo 


