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THS JOIST COAL BOARS v. THPBBIYS PTY. LTD. AND AHOR.
■nuKMmrr. t o b j .

The c la im a n t  J o i n t  Coal Board  c r e a t e d  "by the  

Commonwealth Coal I n d u s t r y  Act T946 (Ho. 4 0 )  and th e  Hew 

S o u th  Wale a Coal I n d u s t r y  Act 194-6 (Ho. 44) i s s u e d  o u t  o f  

t h e  Supreme C ourt o f  Sew S ou th  W ales a summons i n  e j e c tm e n t  

a g a i n s t  t h e  d e f e n d a n ts  who -were t e n a n t s  o f  a room in  F r a z e r  

H ouse ,  B r id g e  S t r e e t ,  Sydney . In  i t s  p a r t i c u l a r s  o f  c la im  

th e  B o ard  c la im ed  to he s e i s e d  . in  f e e  s im p le  o f  th e  "bu i ld ing  

a s  th e  r e s u l t  of a  re su m p t io n  o f  th e  "bu ild ing  u n d e r  the  ¥ew 

S ou th  W ales  P u b l i c  Works Act T9 IB a s  amended.

I t  i s  c o n v e n ie n t  a t  t h i s  s t a g e  to  s e t  o u t  p r o ­

v i s i o n s  oT t h i s  Coramonwealth and Sew S o u th  W ales  l e g i s l a t i o n ,  

bo f a r  as  m a t e r i a l .  The long  t i t l e  to  th e  Commonwealth Act 

s t a t e s  t h a t  i t  i s  an Act to  p ro v id e  means f o r  s e c u r in g  and 

m a i n t a i n i n g  adequa te  s u p p l i e s  o f  e o a l  th ro u g h o u t  A u s t r a l i a  and 

f o r  p r o v i d i n g  f o r  the  r e g u l a t i o n  and improvement o f  the  c o a l  

i n d u s t r y  i n  the S t a t e  o f  Hew S ou th  Wales and f o r  o t h e r  p u r p o s e s .  

The p re a m b le  to  the  Act s t a t e s ,  among o t h e r  t h i n g s ,  t h a t  i t  

had  b e e n  a g r e e d  be tw een  the  Commonwealth and  Hew S o u th  Wale s 

G overnm ents  t h a t  th e y  sh o u ld  J o i n t l y  e s t a b l i s h  a u t h o r i t i e s  

v e s t e d  w i t h  power to  ta k e  a c t i o n  to a t t a i n  th o s e  o b j e c t i v e s .
m

S e c t io n  5 p r o v id e s  t h a t  th e  Governor-CEeneral may e n t e r  i n t o  an 

a r r a n g e m e n t  w i th  th e  G overnor o f  Hew S ou th  Wales f o r  th e  con­

s t i t u t i o n  o f  an a u t h o r i t y  which s h a l l  he known a s  th e  J o i n t  

C oal B o a rd  and t h a t  th e  B oard  s h a l l  he a body c o r p o r a t e  w i th  

p e r p e t u a l  s u c c e s s io n  and may a c q u i r e  r e a l  p r o p e r t y .  In  

S e c t i o n  13  i t  i s  d e c l a r e d  t h a t  the  Board  i s  to have a l l  the  

pow ers  a n d  f u n c t i o n s  s p e c i f i e d  in  th e  Act and t h a t  th o s e  pow ers 

and f u n c t i o n s  a re  v e s t e d  in  th e  Board  to the  e x t e n t  to  which 

th e y  a re  n o t  in  e x c e s s  o f  th e  l e g i s l a t i v e  pow ers  o f  the  Common­

w e a l t h .  S e c t io n  t 4  p r o v i d e s  t h a t  th e  B e a rd  gene r a l l y  i s
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empowered to  take  such  a c t i o n  a s  i s  n e c e s s a r y  to  e n s u re  a d e q u a te  

and r e g u l a r  c o a l  p r o d u c t i o n  in  Hew S ou th  W ales f o r  A u s t r a l i a n  

and o v e r s e a s  r e q u i r e m e n t s ;  to  c o n se rv e  d e v e lo p  and use c o a l  

r e s o u r c e s  t o  th e  b e s t  a d v a n ta g e ,  and to  en su re  t h a t  th e  

q u a n t i t i e s ,  c l a s s e s  and g r a d e s  a re  p ro d u c e d  a t  su ch  p r i c e s  

a s  to  s e c u re  th e  m ost ec o n o m ic a l  use o f  th e  c o a l ,  and to  p r o ­

mote the  w e l f a r e  of  c o a l  w o r k e r s .  In  p a r t i c u l a r  the  B oard  

may make p r o v i s i o n  f o r  t h e  w ork ing  and g e t t i n g  o f  c o a l ,  th e  

i n t r o d u c t i o n  o f  sound p r i n c i p l e s  o f  m in in g ,  stowage and 

h a u l a g e ,  th e  c o n s e r v a t io n  o f  c o a l ,  the  o p e n in g ,  developm ent 

and  c l o s i n g  o f  any m ine ,  the  p r o v i s i o n  and improvement o f  

m a c h in e ry ,  the  c l a s s i f i c a t i o n  and g r a d in g  o f  c o a l ,  th e  e f f e o t i v e  

and e c o n o m ic a l  d i s t r i b u t i o n  and u s e  o f  c o a l  and i t s  b y - p r o d u c t s ,  

th e  r e g u l a t i o n  o f  p r i c e s ,  th e  h e a l t h  and s a f e t y  o f  w o r k e r s ,  

a m e n i t i e s  and o t h e r  " b e n e f i t s  f o r  c o a l  m in in g  co m m u n it ie s ,  th e  

r e g u l a t i o n ,  r e c r u i t m e n t  and  t r a i n i n g  o f  e m p lo y e e s ,  the  pub­

l i c a t i o n  o f  r e p o r t s  and any  m a t t e r  i n c i d e n t a l  to th o s e  p o w e rs .  

The B o ard  i s  to  have power to  make o r d e r s  and do a l l  such  

t h i n g s  a s  a re  n e c e s s a r y  f o r  the  e f f e c t i v e  e x e r o i s e  o f  i t s  pow ers 

and f u n c t i o n s *  and in  p a r t i c u l a r  may p ro v id e  ad v ice  and t e c h ­

n i c a l  a s s i s t a n c e ,  r e s e a r c h ,  s u r v e y s ,  and i n s p e c t i o n s ,  make 

c o n t r a o t s ,  in c u r  e x p e n d i t u r e ,  advance  money and a c q u i r e  and 

d i s p o s e  o f  any p r o p e r t y  o r  r i g h t s .  I t  may r e q u i r e  the  k e e p in g  

and p r o d u c t i o n  o f  "books, a c c o u n t s ,  r e c o r d s  and s t a t i s t i c a l  

d a t a ,  a c q u i r e  and s e l l  any c o a l  and improve c o n d i t i o n s  f o r  th e  

s a l e  o r  d i s p o s i t i o n  of  e o a l .  I t  may assume c o n t r o l  o f  o r  

a c q u i r e  and o p e r a t e  any mine and c o n s t r u c t  o r  r e q u i s i t i o n  any 

e q u ip m e n t ,  e s t a b l i s h  and o p e r a t e  c o a l  m in e s ,  m od ify  any c o n t r a c t  

r e l a t i n g  to  th e  p r o d u c t i o n  o r  d i s t r i b u t i o n  of  c o a l ,  and ,  s u b j e c t  

to  an a p p e a l  to the C ourt  o r  a  judge  t h e r e o f  suspend  any p e r s o n  

who a c t s  in  a  manner p r e j u d i c i a l  to th e  w ork ing  o f  th e  i n d u s t r y .  

The B oard  may a t  any time r e s c i n d ,  t e r m in a t e  o r  v a r y  any o r d e r  

d i r e c t i o n  o r  r e q u ire m e n t  made o r  g iv e n  by i t .  The Commonwealth 

A ct c o n t a i n s  no p r o v i s i o n  f o r  th e  a c q u i s i t i o n  o f  la n d  f o r  th e

/  B oard  r s
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B o a r d ' s  p u r p o s e s .

The S t a t e  Coal I n d u s t r y  Act o f  194-6 was e n a c te d  

ab o u t  a month a f t e r  the  Commonwealth C oal I n d u s t r y  Act and 

c o n t a i n s ,  among o t h e r  th in g s *  S e c t i o n s  s i m i l a r  to  S e c t i o n s  5 

T3 a n<l T4- o f  th e  Commonwealth A c t .  In  S e c t io n  25 th e  S t a t e  

Act p r o v id e s  t h a t  t h e  B oard  may a c q u i r e  l a n d  f o r  any o f  th e  

p u rp o s e s  o f  th e  S t a t e  A c t .  S e c t io n  26 p r o v i d e s  t h a t  th e  

B oard  s h a l l  n o t  be e n t i t l e d  to  a c q u i r e  la n d  by r e s u m p t io n  

e x c e p t  w i th  the  a p p ro v a l  o f  the  P re m ie r  and th e  Prime 

M i n i s t e r  o f  the  Commonwealth; t h a t  where the  B oard  p r o p o s e s  

to  a c q u i r e  la n d  by  re su m p t io n  and h a s  o b t a in e d  th e  a p p r o v a l  

r e f e r r e d  t o ,  i t  may a p p ly  to th e  G overnor th ro u g h  th e  M i n i s t e r ;  

t h a t  th e  Board s h a l l  make p r o v i s i o n  to th e  s a t i s f a c t i o n  o f  th e  

G overnor f o r  the  payment o f  com pensa tion  t o g e t h e r  w i t h  i n t e r e s t  

and o t h e r  i n c i d e n t a l  e x p e n s e s ;  t h a t  th e  G overnor  may a u t h o r i s e  

the  r e s u m p t io n  and may resume th e  l a n d  by  G a z e t te  n o t i f i c a t i o n  

u n d e r  th e  P u b l i c  Works A ct 1912 and n o t i f y  t h a t  th e  l a n d  i s  

v e s t e d  in  th e  B o a rd ;  and t h 4 t  t h e  la n d  s h a l l  th e re u p o n  v e s t  

in  th e  B o a rd .

The. n o t i f i c a t i o n  o f  r e s u m p t io n  o f  F r a z e r  House 

s e t s  o u t  t h a t  th e  la n d  i s  resumed f o r  th e  pu rpose  of  th e  p r o ­

v i s i o n  o f  o f f i c e s  f o r  th e  t r a n s a c t i o n  o f  thfe B o a r d ' s  b u s in e s s *

and t h a t  t h e  B oard  had p r i o r  to th e  a p p l i c a t i o n  f o r  th e  r e -  

sum p tio n  o b ta in e d  the  a p p ro v a l  o f  the  P re m ie r  and o f  the

Prime M i n i s t e r  o f  th e  Commonwealth to th e  a c q u i s i t i o n .

By Commonwealth and S t a t e  l e g i s l a t i o n  s e t t i n g  

up a s i n g l e  a u t h o r i t y  to a c t  f o r  b o th  Commonwealth and '

S t a t e  ‘th o s e  c o n f l i c t s  t h a t  would o th e rw is e  be r e s o l v e d  by 

S e c t io n  TG9 o f  th e  Commonwealth C o n s t i t u t i o n  a re  a v o id e d .

Ho q u e s t i o n  was r a i s e d  b e f o r e  me a s  t o  th e  v a l i d i t y  o f  t h i s  

c o u r s e .  *

The d e f e n d a n t s  i n  t h e i r  p a r t i c u l a r s  o f  d e fe n c e  
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c la im e d  among o t h e r  t h i n g s  t h a t  F r a z e r  House was n o t  a c q u i r e d  

f o r  any o f  the  p u rp o s e s  o f  th e  lew  S ou th  W ales Coal I n d u s t r y  

Act? t h a t  t h e r e  was no power i n  th e  Hew S outh  W ales P a r l i a m e n t  

to  resume o r  make p r o v i s i o n  f o r  th e  r e s u m p t io n  o f  l a n d  t o  he 

v e s t e d  in  a  Commonwealth i n s t r u m e n t a l i t y ;  t h a t  th e  c l a im a n t  B oard  

was a  Commonwealth i n s t r u m e n t a l i t y  and t h a t  any la n d  a c q u i r e d  

by  i t  shou ld  be on j u s t  t e r m s ;  and t h a t  P a r t  Y o f  th e  Hew S o u th  

Wales Coal I n d u s t r y  Act d id  no t  p ro v id e  j u s t  te rm s  and so was 

u l t r a  v i r e s .

Upon d e l i v e r y  o f  th e  d e f e n d a n t s ’ p a r t i c u l a r s  th e  

c l a im a n t  Board  to o k  o u t  a  summons f o r  l i b e r t y  t o  e n t e r  j u d g ­

ment f o r  the  r e c o v e ry  o f  F r a z e r  House on th e  g round t h a t  t h e  

d e f e n d a n ts *  p a r t i c u l a r s  d id  n o t * d i s c l o s e  any d e f e n c e .  T h is  

summons was s u p p o r te d  by an a f f i d a v i t  o f  H e v i l  S t u a r t ,  th e  

s e c r e t a r y  o f  the  c l a im a n t  B o a rd .

When th e  m a t t e r  came b e f o r e  Dwyer J . ,  i n  the  

Supreme C o u r t  o f  Hew S outh  W ales ,  H is  Honour to o k  th e  v iew  t h a t  

i t  was removed a u t o m a t i c a l l y  in to  t h e  H igh  C our t  u n d e r  S e c t io n  

40A o f  th e  J u d ic a r y  A c t .  Mr*. T a y l o r ,  K .C . ,  f o r  th e  d e f e n d a n t s  

had  t o l d  H is  Honour t h a t  a  q u e s t i o n  a s  to  th e  c o n s t i t u t i o n a l  

l i m i t s  i n t e r  se o f  th e  c o n s t i t u t i o n a l  pow ers  o f  the  Common­

w e a l t h  and th o s e  o f  th e  S t a t e  o f  lew  S ou th  Wales m ig h t  have to  

be d e c i d e d .

B efo re  me M r.  T a y lo r  s t a t e d  t h a t  he was not r e l y i n g  

on th e  i n v a l i d i t y  o f  any o f  t h i s  Commonwealth o r  S t a t e  l e g i s ­

l a t i o n  o r  o f  the  c r e a t i o n  o f  th e  B o a rd ,  nor upon the  B oard 

b e in g  a Commonwealth i n s t r u m e n t a l i t y .  Hor d id  he r e l y  on 

any want o f  power to  c r e a t e  a  s in g le  a u t h o r i t y  to  d i s c h a r g e  

f u n c t i o n s ,  some o f  w hich a re  m a t t e r s  e x c l u s i v e l y  w i t h i n  the  

j u r i s d i c t i o n  o f  th e  Commonwealth, o t h e r s  e x c l u s i v e l y  w i t h i n  

th e  j u r i s d i c t i o n  o f  th e  S t a t e ,  and o t h e r s  s t i l l  w i t h i n  t h e i r  

c o n c u r r e n t  j u r i s d i c t i o n .  But he s u b m i t te d  t h a t  the r e s u m p t io n
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o f  F r a z e r  House was i n v a l i d  a s  not h a v in g  "been made f o r  the  p u r ­

p o s e s  o f  the  lew Sou th  Wales Coal I n d u s t r y  A c t ,  and h i s  a r g u ­

ment was l i m i t e d  to t h a t  q u e s t i o n s  He a rg u e d  t h a t  a  S t a t e  

P a r l i a m e n t  canno t a u t h o r i s e  th e  a c q u i s i t i o n  of l a n d  f o r  Conmon«* 

w e a l t h  p u r p o s e s ,  o r  f o r  j o i n t  S t a t e  and F e d e r a l  p u r p o s e s ,  and 

t h a t ,  i n  any e v e n t ,  the  power in  S e c t io n  25 of th e  lew South  

W ales  Coal I n d u s t r y  Act was a power to  a c q u i r e  p r o p e r t y  f o r  

th e  p u r p o s e s  o f  t h a t  A c t ,  which he s u b m i t t e d ,  was c o n f in e d  

t  o mat t  e r  s wh i  c h , a f  t e  r  t  he ag re erne n t  be twee n t  he t  wo Gove r  n -  

me-nts and the en ac tm e n t  o f  the  Commonwealth C oal I n d u s t r y  Act 

some time he f o r e  th e  S t a t e  A c t ,  were l e f t  f o r  the. S t a t e  P a r  11 a-* 

ment to  d e a l  w i t h ;  and as  th e  S t a t e  l e g i s l a t i o n  was l i m i t e d  to  

t h i s  r e s i d u e ,  the  p u r p o s e s  o f  the  S t a t e 'A c t  were so l i m i t e d ,  

and t h e r e  co u ld  be no re su m p t io n  f o r  o t h e r  th a n  "those p u rp o se s*  

T h i s  assum es that:  I r a z e r  House was resumed f o r  th e  t r a n s a c t i o n  

o f  b u s i n e s s  e x t e n d in g  to  m a t t e r s  e x c l u s i v e l y  w i t h i n  the  j u r i s ­

d i c t i o n  o f  the Commonwealth and w i t h i n  the  c o n c u r r e n t  j u r i s ­

d i c t i o n *  However, i t  may be tha t,  a c t u a l l y  it .  was in t e n d e d  

to  t r a n s a c t  in  E r a s e r  House on ly  su ch  p a r t  o f  the  b u s i n e s s  a s  

would be e x c l u s i v e l y  w i t h i n  the  f i e l d  o f  the  S t a t e  l e g i s l a t i o n *  

At a l l  even ts , ,  a p a r t  from., the r e c i t a l s  in  the  n o t i f i c a t i o n  o f  

r e aiamptten* t h e r e  i s  no e v id en ce  to th e  c o n t r a r y *  Mr. S t u a r t ,  

th e  s e c r e t a r y -  o f  th e  Board  was c a l l e d  f  or cro ee-exam i n a t i o n  on 

h i s  a f f i d a v i t  and i t  a p p e a r s  from h i s  e v id e n c e  t h a t  the  B o an fs  

b u s i n e s s  in  f a c t  e x t e n d s  to  m a t t e r s  some o f  w hich a re  e x c lu e *  

i v e l y  w i t h i n  the  j u r i s d i c t i o n  o f  the  Commonwealth; o t h e r s  w i t h i n  

th e  S t a t e ' s  e x c l u s i v e  j u r i s d i c t i o n * a n d  s t i l l  o t h e r s  w i t h i n  the  

c o n c u r r e n t  j u r i s d i c t i o n *  He s t a t e d  however t h a t  some o f  th e  

s t a f f  were no t  p a id  f r o m . J o i n t  fu n d s  p r o v id e d  by b o th  Common­

w e a l t h  and S t a t e .  As t o  the r e c i t a l  in  the  n o t i f i c a t i o n  o f  

r e s u m p t io n ,  I  t h i n k  t h a t  no p re s u m p t io n  a r i s e s  from  the Prime 

M i n i s t e r r 8 a p p ro v a l  t h a t  I r a z e r  House was n o t  resum ed f o r  

b u s i n e s s  t r a n s a c t e d  in  r e l a t i o n  to  m a t t e r s  e x c l u s i v e l y  w i t h i n  

the  S ta t e  r s p r o v i n c e ;  w h e th e r  i t  was o r  was n o t ,  the  a p p ro v a l



t h e  Prime M i n i s t e r  was r e q u i r e d  by S e c t io n  2 5 .  Hor do I  

t h i n k  t h a t  th e  p re s u m p t io n  a r i s e s  f rom  t h i s  r e q u i re m e n t  o f  

t h e  Prime M i n i s t e r ' s  a p p ro v a l  i n  a l l  e a s e s  t h a t  t h e  S t a t e  

l e g i s l a t u r e  in t e n d e d  t h a t  l a n d  n o t  r e q u i r e d  in  e v e r y  ca se  f o r  

t h e  B o a r d ’ s "business  of  a l l  k in d s  shou ld  no t "be resum ed .

H r .  W allace  f o r  the  c l a im a n t  B oard  s u b m i t t e d  t h a t  th e  r e s u m p t­

io n  was f o r  th e  p u rp o s e s  o f  th e  He-® South  Wales Coal I n d u s t r y  

A c t ,  a l th o u g h  he d id  n o t  c la im  to  r e l y  on the  absence  o f  

any  p r o o f  o r  p re s u m p t io n  t h a t  F r a z e r  House was resum ed f o r  any 

b u s i n e s s  of th e  Board  w h a te v e r ,  w h e th e r  Commonwealth, o r  

S t a t e ,  o r  j o i n t .

However, i f  I  am wrong in  h o ld i n g  t h e r e  i s  no 

e v id e n c e  o r  p re s u m p t io n  t h a t  F r a z e r  House was resumed f o r  a l l  

k in d s  o f  th e  B o a rd ’ s b u s i h e a s ,  s t i l l  I  t h i n k  t h a t  th e  r e ­

sum ption  was f o r  S t a t e  p u rp o s e s  w i t h i n  th e  m eaning o f  S e c t io n  

25 ,  even  i f  i t  m ust be co n c lu d ed  from  th e  n o t i f i c a t i o n  o f  th e  

r e s u m p t io n  t h a t  i t  was made f o r  th e  p u rp o se  of a l l  t h e  B o a r d ’ s 

b u s i n e s s .  I f  the  S t a t e  l e g i s l a t u r e  i n  making th e  Prime 

M i n i s t e r ’ s a p p ro v a l  n e c e s s a r y  in  a l l  c a s e s  m ust be t a k e n  to  

have  c o n te m p la te d  t h a t  a l l  r e su m p t io n s  would be f o r  the  Common­

w e a l t h  a s  w e l l  a s  th e  S t a t e ,  and assumed t h a t  i t  co u ld  a u t h o r i s e  

r e s u m p t io n s  f o r  p u rp o s e s  beyond the  S t a t e ' s  p r o v i n c e ,  I  am 

n o t  bound to  h o ld  t h a t  i t  i n t e n d e d  r e s u m p t io n s  to  be i n e f f e c t i v e  

a s  to  S t a t e  p u rp o s e s  i f  i n v a l i d  a s  to  0 t h e r  p u r p o s e s . S t a t e  

l e g i s l a t i o n  i s  no t  so d is p o s e d  o f .

\
I r • W allace  a l s o  .subm itted  t h a t  in  any ev en t  a f t e r  

t h e  Governor resumed th e  la n d  by n o t i f i c a t i o n  in  t h e  G a z e t t e  

and  n o t i f i e d  t h a t  th e  l a n d  was; v e s t e d  i n  th e  B e a rd ,  i t  heeaiie 

so ves ted ,  “beyond c h a l le n g e *  He r e f e r r e d ,  to  CT r  i  t  e r  i© n The at, r e  b 

L td*  v » Sydney M u n ic ip a l  Comnetl (35 p « r  I s a a c s  J*

a t  5 6 t )  a s  d e c id in g  t h a t ,  th e  p u b l i c a t i o n  o f  th e  n o t i c e  o f  

r e s u m p t io n  h a v in g  t a k e n  p l a c e ,  th e  l a n d  v e s t e d  i n  th e  B eard
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u n d e r  S e c t io n  26, and t h a t  no C o u r t  c o u ld  d i s p u t e  t h a t  

v e s t i n g  i f  t h e  p r e s c r i b e d  c o n d i t i o n s  had b e e n  f u l f i l l e d ,  

a s  h e  c la im e d  was t h e  c a s e .  Hov;ever, where on t h e  f a c e  

o f  t h e  n o t i f i c a t i o n  t h e  r e s u m p t io n  i s  f o r  a  p u rp o s e  

w h ic l i  th e  Commonwealth C o n s t i t u t i o n  p l a c e s  .beyond th e  power 

o f  t h e  S t a t e  I  do n o t  t h i n k  t h a t  t h e  r e s u m p t io n  i s  v a l i d  

f o r  Commonwealth p u rp o s e s  a s  w e l l  a s  f o r  S t a t e  p u rp o s e s  

b e c a u s e  o f  t h i s  v e s t i n g  p r o v i s i o n  i n  S e c t i o n  26 .  To 

h o ld  o th e rw is e  would be t o  g iv e  no e f f e c t  t o  t h e  Common­

w e a l t h  C o n s t i t u t i o n .

I  o r d e r  t h a t  th e  c l a im a n t  Board  be a t  

l i b e r t y  t o  e n t e r  judgm ent f o r  th e  r e c o v e r y  o f  t h e  l a n d  

th e  s u b j e c t  o f  t h e  a c t i o n  and t h a t  t h e  d e f e n d a n t s \

ThurXeys P ty .  L td .  and Norman A nthony Wood, pay  t o  t h e  

c l a i m a n t  Board i t s  c o s t s  o f  th e  a c t i o n .




