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THE JOINT COAL BOARD v. THURIEYS PTY. LTD, AND ANOR.
JUDGMENT . WEBE J.

The claimant Joint Coal Board created by the
Commonweal th Coal Industry Act 1946 (No. 40) and the New
South Wele s Cecal Industry Act 1946 (No. 44) issued out of
the Supreme Court of New South Wales a summons in ejectment
- against the defendants who were tenants of a room in Frazer
House, Bridge Street, Sydmey. 1In its particulars of claim
the Board claimed to be seized .in fee simple of the building
as the result of a resumptien of the building under the New

¥

South Wales Public Works Act 1972 as amended.

It is counvenient at this stage to met out pro;
visions of this Commonwealth and New South Wales legislatien,
so far as material. The long title to the Commonwealth Act
states that it is an Act to provide means for securing and

maintaining adequate supplies of coal throughout Australia and

for providing for the regulation and improvemen% of the coal
industry in the State of New South Wales and for other purposes.
The preamble to the Act states, among other things, that it

had been agreed between the Cormonwealth and New South Wales

Governments that théy should jointly establish authorities
vested with power to take action to attain those objectives.
Sect{on 5 provides that the Governor-General may enter into an
arrangement with the Governor of New South Wales for %he con=
gtitution of an authority which shall be known as the Joint
Coal Board and that the Board shall be a body corporate with
perpetual succession and may acquiie real property. In
Section T3 it is declared tﬁat the Board is to have all the
powers and funetions specified in the Act and that those powers

and funct ionse are vested in the Board to the extent to which

they are not in excess of the legislatiwve powers of the Common-

wealth. Section 14 provides that the Board gemerally is
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empowered to take such action as is necessary to ensure adequate
and regular coal production in New Scuth Wales for Australian
and overseas requirements; to conserve develop and use coal
resources to the bést advantage, and toc ensure that the
quantities, classes and grades are produced at such prices
as to secure the most econemical use of the coal, and to pro-
mote the welfare of coal workers. In particular the Board
may makKe provision for the working and getting of coal, the

introductien of sound principles of mining, stowaée and

haulage, the conservation of coal, the opening, deveiopmént :

i
!

and closing of any mine, the prevision and improvement of
machinery, the clasgificatien and grading of ccal, the effective
and econgmical distributiop and use of coal and its by=products,
the regulation of prices, the health and safety of workers,
amenities and other venefites for coal mining commuﬂities, the
regulatién, recruitment and training of employees, the pube
lication of reports and any matter incidental to those powers.
The Board is to have power to make orders and do all such
.things as are necessary for the effective exercise of its powers
and functions, and in particular may provide advice and tech-
nical assistance, research, surveys, and inspections, make
contracts, incur expenditure, advance money and acquire and
dispose of any property or rights. It may require the keeping
and production of bvooks, accounts, records and statistical

data, acquire and sell any ccal and improve conditions for the
sale or disposition of coal. It may assume control of or
acquire and operate any mine and construét'or requisition any
equipment, establish and operate coal mines, mcdify any contract
relating to the production or distribution of coal, and, subject
tc an appeal tc the Court or a judge thereof suspend any person
who acts in a mannmer prejudicial to the working of éhe industry.
The Board may at any time resecind, terminate cor vary any order
direction or ?equirement made or given by if. The Commonwealth
Act contains no provision for the acquisition of land for the

/ Board's
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Board's purposes.

The State Coal Industry Act of 1946 was enacted
about a month after the Commonweglth Coal Industry Act and
contains, among other things, Sections similar to Séctions 5
13 and 14 of the Commonwealth Act. In Section 25 the State
Act provides that the Board may vauire‘lénd for any of the
purposes of the State Act., Séction 26 provides that the
Beard shall not be entitled to acquire land by resumption
eicept with the approval of the Premier and the Prime
¥inister of the Commonwealih; that where the Board proposes |
to acguire land by resuﬁpfionland has obtained the approval /
referred to, it may apply to the Governor through the Mirnister;
that the Board shall make provision to the satisfaction of the
Governor for the payment of coméansation together with interest
and other incidental expenses; that the Governor may authorise
the resumpition and may resume the land by Gazette notification
under the Public Works Act 1912 and notify that the land is
vested in the Board; and thét the land shall théreupon vest

in the Beard.

Phe notification of resumption of Frazer House
sgta out that the land is resumed for the purpose of the pre=-
vision qf offices for the transactiﬁn of the Board's busineass, J
and that the Board had pricr to the appliecation fdr the re=
sumption obtained the approval of the Premier and of the

‘Prime Minister of the Commonwealth to the acquisition.

By Cormmonwealth and State legislation setting
up a single authority to acf for both Commonwealth and
State ‘those conflicts that would otherwise be resolved by
Section 109 of the Commonwealth Constitution are avoided.
Fo gquestion was raised before me as to the validity of this

course.

The defendants in their particulars of defence

, / claimed
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claimed among other thinge that Frazer House was not acguired

for any of the purposes of the New South Wales Coal Industry

Acts; that there was no power in the New South Wales Parliament
to regume or make provision for the resumption of land to be
vested in a Commonwealth instrumentality; tﬁat the claimant Board
was a Commonwealth instrumentality aﬁd that any land acquired
by it should be on just terms; and that Part V of the New South
Wales Coal Indusiry Act did not provide just terms and so was

ultra vires.

Upon delivery of the defendants' particulars the
claimant Board took out a summons for liberty to enter judge
ment for the recovery of Frazer House on the ground that the
defendants® particulars did not disclose any defence. This
summonsg was supported by an affidavit of Nevil Stuart, the

secrétary ¢of the claimant Board.

When the matter came before Dwyer J., in the
Supreme Court of ¥ew South Wales, Hie Honour took the view that
it was removed automatically into the High Court under Section
40K of the Judieary Act. Mr. Tayler, K.C., for the defendants
had tcld His Honour that a question as to the constitutional
limitse inter se of the constitutional powers ¢f the Commone-
wealth and those of the State of New South Wales might have to

~

be decided.

Before me Mr. Taylor stated that he was not relying
en the invalidity of any of this Commonwealth or State legise
lation or of the creation of the Begard, nor upon the Board
being a Commeﬁwealth instrumentality. Nor 4id he rely on
any want of power to create a single authority to discharge
functions, some of which are matters exclusively within the
jurisdiction of the Commonwealth, others exclusively within
the jurisdiction of the State, and others still within their

concurrent jurisdiction. But he submitted that the resumptiecn

/ of
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of Frazer House was invalid as not having been made for the pur=-

~poses of the New South Wales Coal Industry Act, and his argu-

ment was limited o that question, He argued that a State
Parliament cannot authorise the acquisition of land for Commone
wealth purposes, or for joint State and Federal purposes, and
that, in any event, the power in Section 25 of the New South
Wales Coal Industry Act was a power to acguire property for

the purposes of that Act, which he submitted, was cohfined

to matters which, after the agreément between the two Governe
menté andythe enactment of the Commonwealth Coal Industry Act
some time before the Stale Act, were left for the State Parlia-
ment to deal with; and as the State legislation was limited to
this residue, the purposes of the State Act were so limited,
and there could be no resumption for other than those purposes.
This assumes that Frazer House was resumed for the transaction g
of businese extending to matters exclusively within the jurige-
diction of the Commonwealth and within the coneurrent juris-
diction. However, it may be that actually it was intended

to transact in Frazer House only such part of the business as
would be exclusively within the field of the State legislation,
At all events, apart from the recitals in the notification of
regumption, there is no evidence to the contrary. ¥r. Stuart,
the secretary of the Board was called for croeseexamination on .
his affidavit and it appears from his evidence that the Boards
business in fact extends to matters some of which are exclue-
ively within the jurisdiction of the Cemmonwealth; ethers within
the State's exclusive Jurisdiction;and still others within the
congurrent jurisdiction. He stated however that some of the
gstaff were not paid from Jjoini fumds provided by both Common-
wealth and State. As to the recital in the netificatien of
resumptien, I think that no presumption ariseg from the Frime
Minister's approval that Frazer House was not resumed for
business transacted in relation to matters execlusively within

the Statets province; whether it was or was not, the approval

[ of
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the Prime Minister was required by Sectior 25. Nor do I
think that the presumption arises from this regquirement of

the Prime Minister's approval in a&ll cases that the State
legislafure intended tkat land not required in every case for
the Board's business of all kinds should noi be resumed.

¥r. Wallace for the claimant Board submitted that the resumpte
icn was for the purposes of the New South Wales Coal Industry
Act, although he did not cléhn to rely on the absence of

any proof or preéumpticn that Frazer House was resumed for any
business of the Board whatever, whether Commonwealth, or

State, or joint.

However, if I am wrong in holding there is no
evidence er presumption that Frazér Houme wag resumed for all
kinds of the Board's busiheass, still I think that the ree
pumption was for State purposes within the meaning of Section
25, even 1f it must be concluded from the notification of the
regumption that it was made for the purpose of all the RBoard's
business. If the State legislature in msking the Prime
Minister's approval necessary in zll cases must be taken to
have contemplated that all resumpiions would be for the Commone
wealth as well ag the State, and assumed that it could authorise
resumptions for purposes beyond the State's province, I am
not bound to held ﬁhat it intended resumptions to be ineffective
as to State purposes if invalid as to other purposes. State

lJegislation is not so disposed of.

Mr. Wellace also submitted that in any event after
the Governor resumed the land by notification in the Gazette
and notified that the land was vested in the Board, it became

so vested beyond challenge. He referred to Criterion Theatres

Ltd. v. Sydney ¥unicipal Couneil (35 C.L.R. 554 per Isaacs J.

at 561) as deciding that, the publication of the notice of

re gsumption having taken place, the land vested in the Board
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under Section 26, and that nc Court could dispute that
vesting 1f the prescribed conditions had been fulfilled,
as he claimed was the case. However, where on the face
of the notification the resumption is for a purpose
which the Commonwealth Constitution places beyond the power
of the State I do not think thet the resumption 1s wvalid
for Commonwealth purposes as well as for State purposes
because of this vesting provision in Section 26, To
hold otherwise would be to give no effect to the Common~

wealth Constitution.‘

I order that the clalmant Board be at
liberty to enter judgment for the recovery of the land
the subject of the action and that the defendants,
Thurleys Pty. Ltd. and Norman Anthony Wood, pay to the

claimant Board its costs of the action.






