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This is 2n aﬁpeal from a Jjudgment of the Supreme
Court of Victoria (Gavan Duffy J.) upon s review of an assessment of
compensation undsr the National Sécurity (General) Regulations, reg.
60G. The appellsnt conmpany conducted a high-class dancing estsblish-
ment in the Palais De Dange a2t St. Xilda, On 27th April 1942 the
Minister for the Army took possession of the Palais under reg. 5hL. It
was used ass an Army Post Office until 19th July 1946. Reg. 60D(1)
provides that the owner of property may make an agreement with the
Commonwealth authorities as to the compensation to be paid for
occupation or for damage done. The appellant conpany on 5th November
1942 made an agreement with the Commonwealth under which the company,
subject to an exception contained in a "without prejudice" clause,
agreed to accept as compensation for all damsge or loss sustained by
the company by reason of the Commonwealth taking posséssion of the
Palais and of doing acis in relation to the land a sum of £294. 6. 8
a month. This compensation, it was égreed, wag to be accepted in
full, final and complete satisfection of all claime of whatsoever kind
or nature which the company might have agasinst the Commonwealth
directly arising out of the sald teking possession of the land ard
doing acts in relation thereto. But such acceptance of compensaticn,
it was agreed, was to be "without prejudice to any claim or claims
which the owner masy hereafter be legally entitled %o mske against the
Commonwealth in regpect of actual physical damage done to the said land
by the Commonwealth during the period of possession or use of the said

land by the Commonwealth as aforesaid'. This latter clause preserves
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rights to compensation to which the owner might be '"legally entitled"
in respect of actuél physical damage done. A legal right to compensa-
tion in respect of actual physical damage done is created by the
proviso to reg. 60D(1), which provides for the making of claims "in
respect of any loss or damage suffered by reason'of anything done
during the period of the interference [;hat is interference with the
lan%] {except damage resulting from war operations) which has not

been made good and is not covered by the periodical payment.'" This is
the legal right which is preserved by the agreement. It is a right
not only to have physical damage made good but to recover compensa-
tion fo? loss suffered by reason of such physical damage not having
been maggzdunless the loss was covered by periodical payment. There

is no other legal right upon which the applicant can relye.

The evidence sho%s that it was not possible for the
company toc begin business again until some date in 1950, though
possession had been sufrendered by the Commonwealth to the company in
July 1946, This impossibility was due to the fact that it was im-
possible to obtain timber for a necessary new first-class floor and to
the further circumstance that before the premises could be re-opened
in proper condition for the class of custom upon which the company

_depended it was necessary to make various renovations and improve;
‘ments. State law required permits to be obtained for building opera-
tions, and permits were not obtainable for work of the character which
it was necessary to do at the Palais.

All the claims for the restoration of physical damage
actually done during the army occupation have been settled. This
appeal relates to two matters.

In the first place, the company claims los s of profit

. for four years at the rate of £5,000 a year. This is not in my opin-
ion a claim in respect of actual physical damage done to the premises.
If all the physical damage done by the Commonwealth during its occupa-
tion had been made good or paid for when the Commonwealth gave up pos-
session the position would have been exactly the same as it is today.
The dAifficulty as to obtaining timber for a new floor would have been
the same and there would have been the same impossibility of obtaining

permits to do the work which must be done before the Palaiscan be
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re~opened. The délay in re-opening cannot be held to be due to

any physical damage done by the Army. In fact the Commonwealth has
agreed to make a payment of £2,000 in respect of loss of profits.
This sum has been calculated by the Commonwealth in relation to a
period of six months. The company claims that a larger amount
should be allowed in respect of the conceded period of six months by
reason of the necessity of providing for a2 renewal of the decorations
of the building. 1In my opinicn this question does not arise if, as
I consider to be the case, the company has no valid claim at all in
respect of any loss of profits. The Commonwealth is prepared, as

an act of grace, to pay £2,000 which is described as equivalent to
six months'! profits. I can see no justification for the court
eilther reducing or extending the amdunt of this concession.

The second matter ralsed upon this appeal has been described
as loss of goodwill. It 1s a claim for the cost of an advertising
campaign shown to be necessary in order to re-establish the repu-
tation and what might be called the attracting power of the Palais
during a perilod before and after re-opening. The necessity of such
an advertising campaign, the cost of which is estimated at about
£10,000, is established by the evidence. But in my opinion it .
cannot be held that this coét is due to anything other than the
occupation by the Army during the four years ending in July 1946,
It has nothing to do with physiéal‘damage caused by the Army. There
is no evidence to show that the estimated four years! delay in
opening after 1946 has resulted or will result in an increased cost
in such advertising. Therefore in my opinion this claim fails.

The appeal should be dismissed.
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If the appellant company haa relied con the
provision in S. 51 (xxxi) of the Commonwealth Constitution
for just terms on a compulsory zcguisition it might well
have become entitled to more compensation than its agreement
with the Commonwealth secured. But all we have to do
now is to ascertain to what the agreement entitles the
appellant. If it was made in a belief at the time - April
1942 - that "Jjust terms" ensured less than was subsequently
decided by this Court to be thg case that does not affect
either the wvalidity of the agréement or its construction.

Under Clauses I and II of the agreement the
appellant "shall (except as hereinafter provided) accept as
compensation for all damages or loss sustained...by reason of the
...taking possession of and/or the carrying out of...acts" the
sum of £294.6.8 a month, and this was accepted "in full final
and complete satisfaction for all claims...directly arising
out of the said taking...and.acts". The exception is of any
claim "in respect of actual physicel damage done... during the
period of possession...” In this context I think the ex~
pressions "by reason of' and "in respect of'" have the same meaning
and effeét. The legal right preserved by the agreement is that
given by that part of Reg. 0D which speaks of claims for damage
"arising out of" acts during occupation. The actual physical
damage claimed for is also assumed to have been done lawfully,
that is to say, in the carrying out of the acts referred to, I

‘neither more nor less

think no difference as to compensationy/was intended in respect of
those acts causing actual physical damage; so that the appellant
was entitled to claim for damage or loss sustained "by reason of
this.actual physical damage, and could properly include in the
claim something more than the wost of repalring or replacing

the damaged properiy. Less of profits and of goodwill were, I
think, rightly included, but only in respect of the period that
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it would crdinarily have taken to repair or rerlace the dance
floor after army occupation ceased. Loss of profits and
of goodwill due_to fhe period of that occupation, namely>
fifty-oné months, was compensated for in the monthly payments,
as Gavan Duffy J/ﬁggiiiPav%Ldo not think that fhis period
after army occupation can properly be found fo include the
whole time that elapsed before the grant of a bermit to
repalr or rebuild the dance floor and the obtaining of 'the
requisite timber. Even if the actual physical damage con-
stituted a wrongful act or acts damages by way of recoupment
of loss of preofits to that extent would have been too remote
tc be recovefable. There is nothing in the evidence to
warrant the view that delay due tc shortage of suﬂplies of
suitable timber and the need df, and difficulty in getting
"a permit for work on a dance floor would havelbeen contempliated
as a natural and ﬁfobablé or direct conéequence of actual
physical. damage to the dance floor when the damage was done.
But I fail tobsee how the appellant can recover greater damages’
-pecause the acts causing the damage were nbt wrongful but were
authorised by National Security Regulations: I am not aware
of any'rule of law or principle to that effect. I think then .
that the greatest loss of profits and of goodwill that could
properly have been claimed was that attributable to'the periodu
that it would in the ordinary course have taken to restore the
dance floor after army occupation ceased. The Commonwealth and
the appellant thought that six months would be necessary for this
work and the Commonwealth offered to pay for the delay during that
‘period in eddition td the éosts of restoring the floor, although
other independent factors ﬁere cperating that in any event
would have prevented the éppellant from re-opening this dancing
business before such restoration. Gavan Duffy J. decided
- to allow for loss of profits, but not for any loss of goodwill
during this period of six months, As to the profits
that would have been earned during that period he

/ allowed
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: alldieclAﬂz,OOO, but nothing for "decor". I think £2,000 was
Justified by the evidence. Nothing was in fact spent on "decor®
for that period. In this respect it is not in the same category
as suchx items of actual expenditure as rates, taxes, rent and
insurarace premiums; but it is in the same categéry as wages, salw~
aries and other items of notional expenditure, and like those items
it is mot recoverable in addition to loss of profits. As to loss
of goodwill, which is taken here to be represented by the cost of

'advertising.to recover the lost patronage, Gavan Duffy J., rightly
I thinkk, held that if this was allowable, then in respect of the
periocd of Army occupation it should be taken to have been included
in the monthly payments. However the monthly péyments ceased with
the occupation, but due to the‘_;actual physical damage done to the
dance F£loor during such occupation the loss of goodwill was, I think,

' greater, as the period of inactivity of the dancing business was

necessarily extended for a further six months, as estimated.

¥ore l3kely than not this further long delay would have led to an in~
crease in the loss of patrons and have called for an intensification,
if not for an extension of the period of the advertising to recover
the patronage lost because of army occupation of, and activities in
the appellant's premises. ‘The ‘Board qf Revliew thought that £3,000

was a proper allowance for all the advertising estimated to be

necessSary. This was based on the length of time the clalmants
would Be prevented from carrying on this dancing business in these
premises. This seems to me to have been a reascnable allowance;
but i:o:r the loss of goodwill in respect of the fifty~one months
period of army occupation allowance must be taken to have been made
in the monthly payments. Taking this finding of £3,000 into
consid eration an extra allowance for goodwill for this period of
six months might be made. But it would be a comparatively small
§#11y fixed and in view of the attitude of the other

. while ‘
member-s of the Court on this point it is not worth/assessing.it.

I would dismiss the appeal.

i
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' The Commonwealth, acting in pursuance of rege. 54 of the
National Security (General) Regulations, took possession of the
appellant company's property at St. Kilda, known as the Palais de
Danse, on the 27th April 1942. It remained in possession until
the 11th July 1946. An agreement as to the compensation to be paid
by the Commonwealth was made on the 5th November 1942, and the

rights of the appellant company to‘compensation, which are in 1issue

‘in this appeal, depend primarily on the construction of that agree-

ment,

Reg., 60D of the National Security (General) Regulations
provides that, in cases of which the present is one, a person who
suffers loss or damage shall be paid "such compensation as is
determined by agreement", or, in the absence of agreement, compen-
sation on the basis therein prescribed. The agreement of the 5th
November 1942 was made between the éppellant and the Commonwealth,
which is, of course, represented by the Minister in éﬁese proceed-
ings., It recites in substance the provision of reg. 60D as to the
determinatiqn of compensatibn by agreement, and it recites that the
appellant "has agreed to accept in respect of the said taking
possession and/or the said acts ... compensdtion for damage or loss
at the rate and for the period set out below". The words "the said
acts" refer to the acts which the Minister is authorised by the
Regulations to do upon or in relation to the land. The agfeément

went on to provide as follows:=
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"I. The Commonwealth shall pay and the Owner shall
(except as hereinafter provided) accept as compensation
for all damage or loss sustained by the Owner by reason
of the said taking possession of and/or the carrying out
of the said acts .... in relation to the said land the sum
of Two hundred and ninety-four pounds six shillings eight
pence for each and every month or pro rata for any part of
a month thereof in which the said land is occupied or used
by the Commonwealth as aforesaid. For the purposes of this
Agreement possession or use by the Commomwealth of the said

land shall be deemed to commence on the Twenty-seventh day
of April 1942,

II. ©Such compensation as aforesaid shall be accepted
by the Owner in full final and complete satisfaction of all
claims of whatsoever kind or nature which the Owner may
have ag against the Commonwealth directly arising out of
the said taking possession of and/or the carrying out of the
sald acts ... in relation to the said land in pursuance of
the said Regulations. BUT subject to the provisions of
paragraph VI hereof, WITHOUT PREJUDICE to any claim or claims
which the Owner may hereafter be legally entitled to make
against the Commonwealth in respect of actual physical damage
done to the said land by the Commonwealth during the period

of possession or use of the said land by the Commonwealth as
aforesaid." '

The reference to paragraph VI is a feference to a later provision
- that the Commonwealth shall not be liable for damage which could
héve been covered by insurance by the appellant,

The use of the word ”directiy" in clause II is a little
curious. But I do not think it was used with reference to any
distinction between claims "directly" arising and claims "indirect-
ly" arising. I think it was used on the assumption that there
could be no.valid claim except a claim "directly™ arising, and I
think that the combined effect of clauses I and II, the latter of
which is to an extent repetitive, is that the appellant is
precluded from making any claim (apart from the monthly payments)
for any compensation except a claim Ywhich it may be legally
entitled to make against the Commonwealth in respect of actual
physical damage done to the land by the Commonwealth during the
period of possession!”, The words ";egally entitled" clearly refer
to some right existing independently of the agreement, and I

think that the reference is to the proviso to reg. 60D(1), which

gives‘é right to claim (in addition to a periodical payment
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during the continuance of an "interference' with rights) éompensa-
tion M"in respect of any loss or damage suffered by reason of
anything done during the period of the interference which has not
been made géod and is not covered by the periodical payments',

The words "legally entitled" cannot, it would seem, refer to any
other basis of claim, because reg. 60K expressly provides that

no claim shall be maintained for anything done under the Regu-
lations except for compensation determined by agreement or in
pursuance of the Regulations. There are, so far as I am aware, no
other relevant regulations. The language of the proviso to reg.
60D(1) would, in my opinion, cover compensation "in respect of
actual physical damage done";whether the wider or the narrower of
the two meanings of which tﬁat expression is capable were adopted.

The respondent contended that the effect of what may be

“called the proviso to clause II of the agreementwas to preclude
the appellant from recovering more by way of compensation than the
actual cost of making good any physical damage done during the
period of occupation. If this construction were correct, the
appellant could not, in any circumstances whatever, recover com-
pensation for any loss of profit incurred during any period iﬁ
which the premises, though vacated by the Comﬁonwealth, could
not be used because physical damage had not been made good., I am

although it was accepted by Gavan Duffy J.,
unabley/to adopt this construction of the agreement. In my
orinion, the proviso to clause II means that the appellant may
recover compensation for any loss which the law would regard as
occasioned by or flowing from any actual physical damage to the
propertye.

I find three reasons for adopting this construction. In
the first place, 1t seems to me to give to the words "in respect
of actual physical damage done' their natural meaning. The word
"damage™ is, of course, an ambiguous word. It may be used in
the sense of "damnum", or it may be used in the sense of "injuria',
In the proviso to reg. 60D(1) it is used in conjunction with the |

word "loss", and clearly means "damnum". In clause IT of the
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agreement it seems to me clear that it is used aspart of an
expression which refers to an "injuria“. The "doing" of "actual
.physical damage" is regarded as an ®injuria®, and "in respsct of"
that P"injuria' such claim may be made as the appellant would be
legally entitled, apart from the agreement, to make. Thils is, in
effect, the view put by Mr. Tait, and I think it is the right
view. In the second place, the use of the words "legally entitledV
necessitates, as I have pointed out, a reference to the proviso to
reg., 60D{(1), and it inwolves, I think, a reading together of the
language of that proviso and the language of clause II of the
agreement. The latter may be assumed to be Intended to qualify
the former. The only fair #nd proper way of reading them together
enables the appellant, I think, to claim in respect of loss or
damage suffered by reason of actual physical damage done to the
property, In effect, the proviso to reg. 60D(1) is to be read as
if the words "by reason of mtual physlcal damage" were substituted
for the words "by reason of anything done". In the third plkce,
if there is any ambigulty in clause II of the agreement, this
case 1s, in my opinion, an extremely clear casé for the applica-
tion of the rule of construction cortra proferentem. The agreement
is in a printed form prepared on behalf of the Commonwealth, and
this is exactly the kind of case in which it is eagy to imagine
the party who presents the document hoping that the Courts will
construe it in a narrow sense, while the other party thinks that
it is wlde enough to cover all that he 1s likely to be able justly
to elaim. In such a case the maxim ought always to be applied to
resolve any ambiguity. |

The construction of the agreement which I have adopted 1s
that for which the appellant contends. It does not, however,
necessarily follow that the appeal succeeds. It is necessary now
to consider the appellant's claims and the facts on which they

are based.
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. as I have said,

The Commonwealth,/took possession of the Palais de Danse
under reg. 54 of the National Security (General) Regulations on
the 27th April 1942, and remained in occupation until the 11th
July 1946. Certain claims for physical damage to the structure anc
electrical fittings and other items, but excluding damage to the
dance floor, were}%g%e and the appellant accepted £2152 in satis-
faction. 1In September 1947 the appellant lodged a further claim
for compensation in a total sum of £42,867. Apart from one item,
which was subsequently not pressed, the claim was made under three
heads. The appellant claimed compensation for (1) loss of good-
will of its business of dance hall proprietor, (2) loss of
profits plus a sum for "standing charges" (rent, rates, etc.,) for
a period of four years aftef the Commonwealth ceased to occupy
the premises, and (3) damage to the dance floor. Under the third
head the basis of claim was the estimated cost of replacement
75268). A Compensation Board, acting under reg. 60F, allowed
under these respective heads (1) £3000, (2) £16,000, (3) £700,
making a total of £19,700. The respondent applied to the Supreme
Court of Victoria under reg. 60G for a review of this assessmenﬁ,
and the matter came on for hearing bvefore Gavan Duffy J. Gavén
Duffy J. held that the first two heads of claim were not in law
maintainable at all, but, the respondent conceding that loss of
profits for six months ought to be allowed, he reduced the assess=-
ment under this head to £2000. In the case of the claim for
damage to the dance floor he raised the assessment to £3512.

With regard to this last head of claim the appellant does not
appeal, and there is no cross-appeal. The net result of the
decision of Gavan Duffy J. was td reduce the assegsment of com-
pensatlon from £19,700'to £5512, The appellént appeals to this
Court against the decision on its claims for compensation in
respect of (1) loss of goodwill of its business, and (2) loss of

profite and standing charges.
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The claim in respect of loss of goodwill may, I thinik,
be disposed of quite shortly. It may be briefly stated in the
following way. The Palais de Danse, before the Commonwealth
took possession, waé established as one of the leading dance
halls in Australia and enjoyed an exceedingly high reputation.
When the Commonwealth fook possession of the bullding the
appellant's business simply ceased, since it was quite imposs-
ible to obtain alternative accommodation. A valuable goodwill
has thus been practically destroyed: other dance halls have
established themsel#es and have acquired the custom which the
Palais:formerly enjoyed. ;This goodwill cannot be restored
except by a very extensive advertising campaign, estimated to
cost about £10,000. - The Compensation Boafd awarded a sum of
£3060 under this head. Gavan Duffy J. rejected the claim alto- .
gether. 1Its rejection necessarily followed from His Honour's
view that the agreement allbwed compensation only to the extent
of the cost of making good actual physical damage done to the
premises. But both before His Honour and before us it was '
argued that, on the construction of the agreement which I have
adopted, a proportion of the ultimate loss of goodwill was
attributable to the physical damage done and was claimable
as "in respect of" such physical damage. It was not, I think,
in the end seriously disputed that the loss of goodwill

was at least to a very considerable extent occasioned
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by the mere taking possession of the premises by the Commonwealth
and the consequent cessation of the company's business. It was
said, however, that, because physical damage done could not be
made good immediately on the vacating of the premises by the
Commonwealth, further loss of goodwill arose from the company's
continuing inability to recommence its business after the restora-
tion of possession, and that a substantial part of the total loss
of(f?odwill was therefore properly to be ascribed to "actual

though, on the view ¢ e o eagreemnt,it s not necessny
a%%ngbmufﬁ% }:l%tgxlt with th’is contention,

physical damage done'.
holding, in effect, that it was not possible on the evidence to
say that the loss of goodwill (which he had no doubt that the
appellant had suffered) had been to a material extent brought
about by delay in the making /good of physical damage as distinct
from the mere fact of the Coﬁmonwealth's occupation of the premises
for four years and three months. I am in complete agreement with
His Honour's view. In the absence of evidence to the contrary {(and
it is difficult to see what evidence could have been given on the
subject) it is impossible, I think, to say that it would be neces-
sary, in order to recover lost goodwill, to spend more money at
any given time after the cessation of the Commonwealth's occupa-
tion than at the end of the four years and three months. And,
even on my view of the construction of the agreement, compensation
cannot be claimed for loss of goodwill brought about by tﬁg?¥20t
of occupation by the Commonwealth with its necessary consequence
of the cessation of the appellant's business.

- The claim for loss of profits presents more diffic-
ulty to my mind. 4gain, of course, on the construction of the
agreement adopted by Gavan Duffy J., the claim is clearly ex-

cluded. But, on the construction which I have adopted, such a

claim is not, in my opinion, necéssarily excluded. If the posi-

'tion had simply been that the Commonwealth had left the building

in a damaged condition, so that a period must necessarily elapse

during which #&= repairs were being executed t e fore the company
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could resume its business, I should have had no doubt that it had a
valid claim under the agreement for loss of profits during that
period. I think that the case of Minister for the Armv v, Brisbane
Amateur Turf Clubp (1949) A.L.R. 737, which was_décided on reg. 60D,
is sufficient authority for this view: see esp. per Dixon J, at

Pe 756. The nearest analogy is perhaps the case of a breach by a
tenant of a covenant to leave in repair: in such cases loss of the
beneflt of occupation durlng the period necessary for effecting
repairs is considered as flowlng from the breach and as being a

proper subject for damages: see Woodg v, Pope (1835) 1 Bing. N.C.

467, Birch v, Clifford (1891) 1 T.L.R. 103, and Re Carruthers:
ex parte Tobit (1895) 15 R. 317. Such damages are not awarded by

reason of any special rule relating to the measure of damages for
breach of contract but because they are naturally and Justly regarded
as caused by or flowing from an "injuria®. In Joodsg v, Pope (supra)
at p. 468 Tindal C.J. said:= "The amount for which the defendant was
liable in respect of the repairs he was bound to perform having
been paid into Court, the only question the jury had to consider
was what time it would occupy the plaintiff to lay out that money.
If the defendant had laid out that money before he quitted the
premises, the plaintiff might have occupied them himself: the
delay therefore was a consegquential injury: it would take the
plaintiff some time to effect the repairs which ought to have been
done by the defendant.” The present'qase, however, is complicated
by the existence of three factors which require careful considera-
tion,

. The three factors are these. In the first place, whereas
Gavan Duffy J. held that the only satisfactory way of making good
the most serious damage to the premises, the damage to the dance
floor, was by the provision of a completely new floor, it was quite
impossible, at the date when the Commonwealth went out of possese
sim to provide a new floor within a time which would normally have
been reasonable or indeed within any clearly foreseeable time. The
primary reason for this was that it was impossible to obtain the
necessary material. And, even if the necessary material had been

obtainable, the shortage of labour consequent on the war was such
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that no permit for the unﬁertaking of the work could have been ob=
tained under National Security Regulations, and the work could not
have been lawfully undertaken without such a permit. In the second
place, the evidence established, I think, that, even if a new dance
floor could have been readily procured - indeed, even if the Common=
wealth had left the floor in an undamaged condition - it would not
have been profitable to re-~open the Palais without carrying out other
substantial work by way of reconstruction, renovation and redecorae
tion. The necessity for this work was due mainly to obsolescence,

though it was not, I think, entirely dissociated from the necessity

- of recovering a lost goodwill: at any rate it did not arise from

any damage done by the Commonwealth., And, in the third place,
precisely the same difficulties were attendant upon the carrying out
of this work of reéonstruction, renovation and redecoration, as
were attendant upon the construction of a new dance floor, though in
this case the impossibility of obtaining a permit seems to have been
the decisive factor rather than any actual impossibility of obtainw
ing labour and materials, difficult to obtain fhough these would
doubtless have beens

The first of the three factors which I have mentioned
would not, in my opinion, by itself create any difficulty. The
amount claimable for loss of profits must be ascertained by refer
ence to the estimated time required to make good the "damage done',
and the estimate must have regard to actual, and not merely hypothe-
tical, conditions: cf. H,M.S, Londoy (1914) P. 72. The Compensa-
tion Board estimated that, under conditions existing at the material
time, four years would elapse before the floor could be replaced,
and its award of £16,000 for loss of profits was based on this esti-
mate: 1t awarded four years! profits at £4000 per annum, If the
first facfor alone had to be considered, I should have thought that
the Boardt!s decision was perfectly right. But the Board does not
seem to have considered the second and third factors, and these
cannot, I think, be left out of account,

The second factor is that, even if no damage to the floor
had been done by the Commomwealth, the Palais could not have been
opened profitably unless and until :gzg.other work, no responsibility
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for which could be placed on the Commonwealth, had been done. It
was axgysd that the necesséry causal connexion between the damage to
the floor and any loss of profit was therefore destroyed, with the
necessary result that no compensation could‘be recovered for any
loss‘of profit, and a passage in an ihteresting article by Jeremiah
Smith in 25 Harvard Law Review at pp. 108«9 was referred to. But
it does not necessarily follow from what I have called the second
factor £hat¢no_c1aim for loss of profit through damage to the dance
floor could be maintained. It all depends on matters of fact, The
position may be tested by leaving out of account for the moment
‘the difficulties attendant upon obtaining a permit and obtaining
‘labour and materials. Let it be supposed that the position is
simply that, before a profit can be earned, a new dance floor (for
. Which the Commonwealth ig resﬁonsible) and certain other work (for.
which the Commonwealth is not responsible) must be done. The inquirj
must surely be as to the extent to which (if at all) the length of
the nonpprofit-earning'period is increased by the necessity of pro-
viding a new dance floor. It might be that the work of providing
the new floor could proceed simultaneously with the other work and
that both would be completed in about the same time. If so, no loss
of profit has been caused by the damage to ‘the dance floor: the
company would have suffered exactly the same loss 1f there had been
no damage to the floor, and it can recover nothing from the Common-
wealth. On the other hand it might be that the work of providing
the new floor would have to wait upon the completion of the other
work, or vice versa, In either of such cases, the Commonwealth
would be liable in respect of the period required for the provision
of the new floor, but not in respect of the period required for the
doing of the other work. I have taken what may be described as the
two extreme cases. Between the two extremes warious states of fact
can readlily be imagined. When, but not before, the relevant state
of fact has been ascertained, it will be possible to say whether the
length of the non-profit-earning perilod has been increased by the

necessity of proéiding a new floor, and, if so, to what extent 1t las
been increased. To the extent to which it has been increased,and no furtley
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the Commonwealth will be liable in respect of loss of profits,

bécause to that extent and no further has loss of profit been
caused by damage in respect of which the Commonwealth is obliged
to pay compensation.

The first and third factors which I have mentioned may,
of course, affect the amount of compensation (if any) which will
be payable, but they cannot, in my opinion, otherwise affect the
position. When the assessment of compensation is undertaken,
estimates must be made of the time which will be required for
the provision of the new floor and for the doing of the other work.
Bach estimate must, in my opinion, as I have said, be made in
the light of all the circumstances existing at the relevant time,
which 1s the date of the vaéating of the premises by the Common-
wealth, and among the relevant circumstances will be the diffi-

culty or impcssibility of obtaining labour and materials for a

‘considerable period and the difficulty or impossibility of obtain-

ing a permit for a considerable period. 4t the relevant time
those difficulties or impossibilities attached both in respect
of the procuring of a new floor and in respect of having the .
other work done. The necessary estimates having been made in
the light of all the available evidence, it would be possible to
say to what extent, if at all, the non-profit-earning period had
been increased by reason of the damage to the floor. Accuracy
would, of course, be lmpossible, but accuracy 1s generally
impossible in such cases. The tribunal charged with assessing
damages or compensation must do the best 1t can to achieve a
just result.

The Board'!s estinaté of a non-profit—earning periocd of
four years is not, in my opinion, open to criticism. But its
award of compensation on the basis of loss of profits for four
years cannot, in my opinion, be sipported, because it did not
take into consideration the factors which I have mentioned and

did not, so far as appears, address itself at all to what 1is, as
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I think, the real question, the question of how far, if at all,

- the mon-profit-earning period was increased by the necessity of

procuring a new dance floor beyond what it would have been if the
only work necessary had been work for which the Commonwealth was not
refsponsible. Nor, so far as I can see, was any evidence addressed
to this question. The Commonwealth was prepared (without, as I
understand, admitting any liability) to pay compensation as for loss
of profit for six months, and Gavan Duffy J. accordingly awarded a
sum of £2000 on this basis, There is, in my opinlon, no evidence
to support an award based on any longer ﬁeriod than six months, and
indeed I do not think tmi: there is evidence to support an award
based even on that period. The Commonwealth, however - properly,

I thought, because on any view/'the agreement seems to have precluded
the appellant from obtaining réally just compensation - did not
challenge the award of £2000 as for loss of profit,

For the above reasons I am of opinion, subject to one
point, that this appeal should be dismissed. That one point,
hovewer, remains outstanding., The appellant maintains that, a basis
of loss of profit for six months bieing accepted, the amount payable
is not £2000 but £2500. The Commonwealth having accepfed that basis
and agreed to assessment of compensation on that basis, the question
of the amount payable on that basis should, in my opinion, be dealt
with by us. -

The question arises in this way. The Board, whose
figures were accepted by Gavan Duffy J. and by the parties before
this Court, based its calculation on the average annual profit
actually earned by the appellant over a period of seven years ending
on the 30th June 1941, and added a sum representing "standing
charges", i1.e. expenditure (such as: rent and rates) which would
have to be made by the company whethér it was carrying on business
on the premises or not. The figure thus arrived at was approxi-
mateldy £5000, and, if there were nothing more to be considered, the
appellant would bé entitled to one half of that sum, viz. £2500.
There was, however, evidence which (though tendered by the company
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for another purpose) indicated that very considerable expenditure
was necessary at intervals of from five to ten years on the 13 geor®
or decoration scheme of the Palais. In the seven year period
which the Bpard had taken there had been in fact very little
expenditure on “dé;or". The Board, therefore, thought it
peasonable to assume that the remaining life of the existent
decor would have expired during the hiring even if the property
had not been taken by the Commonwealth". Therefore, they said,
"oy the middle of 1946 the company would, in the normal course
have been .compelled to undertake one of its periodical extensive
re-decorations of its premises, and, in the light of its expen-
diture in 1934 and the very consliderably inflated costs obtaining
in 1946, the cost thereof would have been not less than £7,000.
Oz the basis of a seven yea}s life this represents an additional
expense of £1,000 per annum to that shown by the accouhts of the
years mentioned."

The Board accordingly deducted £1000 from the annual
sum of £5000 which it had arrived at, and assessed the company's
annual loss resulting from inability to resume its business at
£4000,

Whether the above reasoning is correct seems to depend
on whether the assumed expenditure on detor ought to be regarded
as a recurrent charge lying in the same category as the cost of
ordinary maintenance such as painting and normai repairs, or as
expenditure of a capital nature, analogous to the expense of
providing new plant and resulting in the creation of an asset
with an estimated life of seven years and properly the subject
of an allowance for depreciation accordingly. (Cf. Bhodesia
Railways Ltd, v. Collector of Income mag; Bechuanaland Protectors
ate (1933) A.C. 368). The Board, I think, took the former view.
The evidence is not as clear as it might have been, and I have
felt some difficulty over the matter, but on the whole I am of
opinion the Board was wrong and that the latter is the correct
view. The main considerations leading to this concluslion are,

I think, (1) the nature of the work represented by the
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expenditure, as described by Mr. Curwen, and (2) the fact that

it seems to have been common ground that it was proper not to
debit the whole of the expenditure to the &ear in which it was
incurred but to "spread" it over an estimatéd #life?® of something
which the expenditure produced.

So regarding the assume d expenditure in question, I
would myself think that it-was wrong, in constructing the company
hypothetical profit and loss account, to debit anything for
depreciation of decor at all, and for this reason. If we assume
that the company has spent £7000 at the beginning of a period
of seven years in the provision of dééor, the position is not
that the company 1s the poorer by that sum and that it must
recoup what it has lost at the rate of £1000 per annum. The
position at the beginning is simply that it has £7000 worth of
ddéor instead of £7000 in money: it is neither poorer nor
richer by 1ts expenditure of £7000. And, if it debits its profit
~and loss account with £1000 each year for seven years under the
heading of depreciation of dééor, the deblting does not represent
an expenditure of £1000. The company is simply maintaining its
financial position., That is to say, at the end of each .
accounting period it has £1000 more in money and £1000 less in
defor than at the beginning of the accounting period. This does
not seem to me to be a relevant factor in determiningvhat it
has lost through inability to carry on its business.

It may be, however, that, from an accountant's point of
view, the striectly correct method of proceeding would involve
bringing into acomunt, in the hypothetical profit and loss
account, a debit for depreciation of deécor. But, if this be
done, then, in order to ascertain what the company has really
lost, a similar amount must be added to the hypothetical net
profit so arrived at. It is true enough to say that the company's
loss which we are considering is the loss of the profit which
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it would have made if it had been able to resume carrying on its
business immediately. And the most natural way of ascertaining
that loss is by reference to the profit made in preceding years
when the company was carrying on its business. But, if we merely
ascertain the net profits of those preceding years‘aécording to
tie ordinary and normal methods of aécounting, the sum at which

we arrive will not represent the real loss which the company has
sustained. This is because, in such an ascertainment of past
profits, certain items of‘expenditure (of which rent and rates
may be taken as typical) will have ﬁeen brought into account on
the debit side. During the period with which we are concerned,
the period during which the ¢bmpany is- unable to carry on its
business, those items of expenditure will still have to be met by
the company. In order, therefore, to make good to the company
ﬁhat it is really losing, weAmust add on to the estimated net
profit ascertained by normal accounting methods those items of
expenditure which will still have to be met although the business
1s not in fact being carried on.

In the case of such items as rent and rates the position
is obvious enough. It is perhaps less obvious that the item of
£1000, which we assume to be entered on the debit side in estima-
ting net annual profit lost, stands on exactly the same footing,
but it seems to me that 1t must stand on exactly the same footing.
Such a debit does not represent an actual payment out of money,
as do such items as rent and rates. But it does represent, when
it is taken into account in the ordinary way in ascertaining
profit, a sum by which the value of an asset has diminished during
the a ccounting period. It is brought into account because, and
only because, a particular asset 1s worth less (or is assumed to
be worth less) at the end of thevperiod than it was at the be-
ginning of the periocd. But, if we are to assume that such &
debiting ought to be made, we shall not do Justice to the company

unless we also assume that its "dé&or" was in fact depreciating
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during the accounting period tc the extent of the allowance made.,
We cannot fairly assume that an allowance ought to be made for
depreciation of an asset during the period when the company was
unable to carry on its business, unless we also assume that
depreciation of an asset was iIn fact taking place during that
period. And, if we make the latter assumption, it follows that
we must treat actual depreclation in fact as a "standing charge"
or equivalent to a standing charge, a charge which ex hypothesi
goes on although the company cannot carry on business. If we

do not do this, we shall not give to the company the true measure
of its loss: we shall give it £1000 per annum less than it has
really lost. This %@g)%%?2EMstance the view put by Mr. Meredith,
the accountant who gave evidence before the Board, and it seems
to have been accepted by Mr. Scott, a member of the Board. I
think that Mre Meredith and Mr. Scott were right.

The result of the view which I take is that the sum of
£5000, and not the sum of £4000, must be adopted as the estimated
annual los s of the company which is relevant., And, if compensa-
tion on that basis is to be allowed in respect of a peribd of .
six months, the amount which the company should receive is not
£2000 but £2500.

For the above reasons I am of opinion that the order of
the Supreme Court of Victoria should be varied by substituting
for the amount of £5512 the amount of £6012, and that otherwise
the appeal should be dismissed. Since the appellant has failed
except as tb a comparatively trifling sum, and since its right
to that sum depends, as I think, on a concession made by the
respondent, it should pay the costs of the appeal. The case
should be remitted to the Supreme Court in order that it may deal
with the costs reserved by the order of Gavan Duffy J.



PALALIS DE DANSE PROPREITARY LIMITED

V.

THE MINISTER OF STATE FOR THE INTERIOR

JUDGNENT

KITTO dJ.



PALATS DE DANSE PROPRIETARY LIMITED

V.

THE MINISTER OF STATE FOR THE INTERIOR

JUDGMENT KITTO J.

On 27th April 1942, under the powers conferred by
reg. 54 of the National Security (General) Regulations, possession
was taken on behslf of the Commonwealth of the building known as
the Palais de Danse at St. Kilﬁa. The appellant company was at
that date in possession of thebbuilding under the provisions of a
deed which entitled it to the occupancy of the building for a term
of ten years from lst October 1942 with an option of renewal for a
further five years. It had been carrying on in the'building for
many years a business of a dance hall proprietor.

The Commonwealth's possession of the building continued
until 11th July 1946. In respect of the Commonwealth's
interference with the appellant's rights of possession, being
rights of a continuing nature, the appellants became entitled by
virtue of the proviso to reg. 60D to claim as compensation a
periodical payment during the continuance of the interference, and
also to maeke a further claim within two months after the date upon
which the interference ceased in respect of any loss or dsmage
suffered by reason of anything done during the period of the
interference (except damaege resulting from war operations) which
had not been msde good and was not covered by the periodical payment.
An agreement was entered into on 5th November 1942 between the
appellant snd the Commonwealth whereby a periodical payment at the
rate of £294. 6. 8 per month became payable by the Commonwealth
to the appellant during the period of the Commonwealth's occupation

as compensgation for all damage or losg sustsined by the appellant
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by reason of the Commonwealth's taking of possession or the
carrying out of any of its scts, prohibitions or restrictions
purguant to the Nastional Security Regulations. This compengsation
wag accepbed by the appellant in full, finsal and complete
patisfaction of all claims it might have against the Commonwealth
directly arising out of the taking of possession or the carrying
out of the acts, prohibitions or restrictions referred to but
without prejudice to any claim or claims which the appellant might
thereafter e legally entitled to make against the Commonwealth in
respect of asctual physical damage done to the land by the Common-
wealth during the period of possession or use of the land by the
Commonwealth. ’

Undef the proviso to reg. 60D the appellants submitted
& further claim after the Cqmmonwealth's occupation had ceased,
alleging that it had suffered loss and damage (not resulting from
war operations) of which it gave particulars under six heads. It
was necegsary for the sppellant to establish in respect of each of
the heads of its claim (1) that the alleged loss or danmge>was
suffered; (2) that it wes suffered by reason of something done by
the Commonwealth during the period of its occupation; (3) that.it
had not been made good; (u)'that it was not covered by the
periodical payment and (5) that it was within the "without prejudice"
provision in the agreement of 1942,

The claim was considered by a Compensastion Board and on
appeal by Gavan Duffy J. From this learned judge's decision the
present appeal is brought in respect of two bnly of the items of
the claim,

By the first of these items the 'sum of £22,872 was
claimed for loss of the opportunity to earn profits by carrying
on the business of the Palais during the four years immediately
following the terminafion of the Commonwealth's possession on 1llth
July 19L6. Evidenée was adduced by the appellant which established
that during the Commonwealth's occupation physical damage was done

to the building snd that, while some of the damage was made good by
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reparation or paymeni; other damage, particularly to the dance
floor, was not made good. The appellant's.case was that the
building as delivered up to it was in such a cqnditibn that a

dence hall business could not be profitably comducted without
installing a new dance floor, and that the work could not be done
for at least four years because of the impossibility of obtaining
within a lesser time either suitable timber for the work of a permit'
from the Building Directorate without which the work could not
lawfully be done.

Bavan Duffy J. found on the evidence that the floor in
the state in which the Commonwealth left it could be used for
déncing and was no worse for this purpose than other dance floors
being succegsfully used in Meibourne; but he accepged evidence
calléd by the appellant which satisfied him that "in the peculiar
poeltion in which the Paléis now gtands" it would not be possible
to re-open the Palais with the floor in its then condition with
any reasonable expectation of making'profits. The reference to the
peculiar position in which the Palais stood was a reference, as I
understand 1t, to the fact mentioned elsewhere in His Honour's.
judgment that the occcupation of the Palsis by the Coumonwealth had
resulted in the dancing business being drawn away from St. Kilda
to other gquarters, and thaet in order %o bring back that business
androperate again at'alprofit it would be necessary to provide
premises and floor decoration and conveniences on an ouistanding
scale.

The learned Jjudge made no finding as to whether 1t was
imposgible to effect the necessary work before 1950, though the
Compensation Board had so found. I am prépared to assume that
the Board came to'a correct conclusion on this point. It is to be
noticed, however, thet the work referred to included much more than
the provision of a new dance floor. According to a letter written
by the appeliant to thevBuilding Directorste on 9th March 19@8,

extensive rehabilitation and modernisation was necessary before ths

ballroom could be re-opened to the public, and that work would
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principally consist of -
"(a) rebuilding the front towers;
(b) rebuilding the main entrance to the building;

(e) proviéion in the main ballroom Tfor a new
plaster ceiling;

(a) entire rebuilding and reorganisation of cafe
and kitchen sectionsg of the building;

(e) rebuilding retiring rooms;

(f) all the consequential painting, decorating and
electricael wiring incidental to the sgbove.™

No mention was made of the floor in that letter and Mr. Curwen,
the manager of the Palais and s director of the appellant company,
gave evidence which in my opin}on ghowed guite plainly that the
re-opening of the Pslais with any prospect of conducting the
business at s profit depended upon the carrying out of extensive
alterations in addition to the installation of a new floor.
Several passages from Mr, Curwen's evidence on thig point are
guoted by His Honour and I need repeat only one of them. Mr.Curwen
was agked - "So even if your floor had been in perfect condition,
if you had not been able to obtain a permit you gtill could not
have opened the Palais‘because you could not have carried out yéur
general rehabilitation"? He replied "That is so'.

It was contended for the appellant, notwithstanding
this evidencsas, thast thedsmage done to the building by the Commnon-
wealth was a cauge of tﬁe appellant'e insbility to recomumence its
businegs during the four years following the ceasation of the
Commonwealth's occupation and that the appellant's claim for loss
of profits during that period should therefore be held to be,
within the meaning of the proviso to reg. 60D, a claim in respect
of loss or damage suffered by reason of ascts of the Commonwealth
during its interference with the appellant's right of occupation
and should also be held to be, within the meaning of the "without
prejudice" clause in the agreement of 1942, a claim in respect of
actual physical damaege done to the land by the Commonweslth during

the period of its ﬁossesgion. I am unable to accept this
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contention. In‘my opinion the true view is that the loss of
profits during the four years in question has been suifered by
reason of the fact that by the time when the Cemmonwealth
relinguished possegsion of the Palais a situation had arisen in
which the appellant could not re-establish its business in less
than four years, even if the building had never been damaged at
all. That situation was that, in order to re—-open in such a
style ags to enasble competition with other similar businesses to be
successful, the work described in the appellant's letter of

9th March 1948 had to be done, and that the necessary permit %o
enable it to be done was unprocurable. (I sppreciate that the
letter I have mentioned was w?itten nearly two years after the
Commonwealth gave up possessien, but I think the evidence is clear
that the work it descpibed was regarded by the gopellant as
essential in 1946). That being the situation, I think Mr. Adam
wag right in his submission that the ﬁhysical damage done by the
Commonwealth was not even a contributing cause of the loss of the
four years' profits, that loss being attributable eoleiﬁ"sbo‘

the appellant's exclusion from the bullding between 1942 and 1946,
the consequentisl closing down of its buginess, and the existeﬁce
at the time when the building was restored to it of a scarcity of
materials and an slisred state of the law whereby a permit,
uncbtainable in fact, was required.

I am therefore of opinion that the appellant's claim
for loss of profits was not such a claim as wes authorised by the
proviso to reg. 60D and was not a claim "in respect of actual
physical damage done to the land by the Commonwealth" within the
mesning of the agreement of 1942, however widely that phrase may
be construed.

- The Commonwealth, however, offered to pay to the
appellant a proper aemount of compensation in respect of its

inability to recommence its business during the six months

. following the date when possession was restored to the appellant.

Gavan Duffy J. held that the compemsation which should be
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awarded pursuant to that offer was the amount of the profits
which the appellant could have made during the six months period.
It was not contended before this court that His ﬁonour was wrong
in so0 holding, but his methbd of calculating'thé profits was
chal lenged in one respect. The method adopted by His Honour
was as follows:~ The average adjusted profits of the sppellant's
business were ascertained in respect of two periods, one being the
three years prior to 30th June 1941 and the other being the seven
years prior to that date. These profits were £4,531 and £4,192
respectively. To each of these figures was added a sum of £888,
being the amount of certain "standing charges™, These charges
consisted of expenditure which the appellant would have had to
meet in the relevant six monthé, whether it carried on business or
note The amounts thus arrived at were £5,419 and £5;080, and
£5,000 ﬁas taken as a round figure which was considered to be a
fair gpproximation to the annual rate of profit the appellant would
be 1ikely to make dﬁring the six months in guestion. But the
learned judge then deducted £1,000 from this sum on the ground that
in the calculation no allowance had been made for an item of
expenditure in respect of what was termed “decor". The appellant's
experience in conducting the business of the Palais had shown that
approximately every seven years it was necessary to refurbish the
balliroom with decorative designs and the like in order to create an
.atmosphere pleasing to the patrons. The cosf of doing so was
esbout £7,000, and the practice of the appellant had been to charge
in its accounis one-~seventh of this sum as an annual outgoing.
The decor in existence when the Commonwezlth took possession of
the building had outlived its usefulness before the date upon which
the bullding was restored to the appellant; so that if the appellant
had been in a position to recommence its business on that date it
wowld have had to renew the decor and to charge £1,000 of the cost
as ean item of expenditure in the first year's profit and loss
accounte

It was contended for the appellant that either this item
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should not have been included in the calculation at all, or, if
included, it should have bsen counterbalanced by a corresponding
addition to the standing charges. I am clearly of opinion that the
learned judge was right in taking the item into account. His task

was to determine a notionsl profit which the sppellant would have

been likely to make in a period following the termination of the

Commonwealth's occupation if it had been in business during that
period. Clearly he could not determine that notional profit by
reference to the accounts of other periods which contained no
provision for expenditure on decor, without meking an aedjustment to
allow for that expenditure in consequence of the evidence which
established that it would have had to be incurred in order to enable
the notional profit to be_earnéd. The notional expenditure must
be allowed for when it is shown that the motional profit could not
have become an actusl profit unless the notional expenditure had
actually been incurred.

It is perhaps not so clear that if the expenditure on
decor is allowed for as an outgoing of the business, it should not
also be added to the standing charges. I am prepared to assume
that it would have to be treated as a standing charge if the
provision of decor amounted to the acquisition of a capital asset,
But on the evidence I do not think that this is so. It seems to
me that expenditure on decor every seven years is a recurring
expenditure of a non~capital nature, and that the portions of it
which are brought into each year's profit and loss account are for
that reason not in the same category as depreciation of a capital
asset. Inimy opinion they should not be included among the standing
charges, /

I am therefore of opinion that the learned judge arrived
at a correct conclusion in regard to this item of the appellant's
claim.

The second of the items which were the subject of this
appeal concerns a sum of approximately £10,000 which the appellant

alleges it would have had to spend for advertising (over and above

such advertising as would have been necessary in the ordinary course
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of business if the‘CommonWealth had never taken possession of the
buildimg) in order to restore the goodwill which hed been lost by
reason of the fact that the Palais business had been closed foé
four years and would necessarily remain closed fdr snother four
yearse

It was conceded that in respect of so much of the
goodwill as had been destroyed during the four years of the
Commonwealth's occupation of the building the appellant had accepted
the periodical payment provided for in the agfeement éf 1942 as
full compensation and accordingly could ﬁot mgke any further claim;
but the appellant claimed to be entitled to receive one~hslf of the
abovementioned sum of £10,000, 9ontending that the destruction of
goodwill éhould be regarded asf; éontinuing process and the con-
seguent loss should be treated as accruing de die in diem over the
whole yeriod of eight years, This contention was unéupported by
any evidence so far as I can discover, Certainly no witness said
that a greater sum would need to be spent on advertising in 1950
than in 1946 in order to recover the lost goodwille It may bé
added that the appellant's claim lodged on 30th Septenmber 1947 was
accompanied by a report dated 24th September 1947 from a firm of
adveftising experts upon whose estimate of advertising costs the
claim for £10,000 was based, and the effect of that réport, as I
read it, was that the whole damage to goodwill had then already been
donee '

Gaven Duffy J. came to the conclusion that there was no
eviderace to suggest and no reason for thinking that the damage to
goodwill had been increased by'the inability of the appellant to
re~open the Palais in 1946 and that, as the -loss suffered by the
appellant in this regard arose out of the taking and keepiﬁg in
possession by the Commonwealth, the appellant had already been
compernsated for it under the asgreement of 1942, I see no reason
for differing from this conclusion and I would add that in my
opinicm, even if the unavoidable delay in re-opening after the

Commomwealth gave up posseésion of the building increased the
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loss of goodwill, that loss cannot be claimed under the "without
prejudice™ clause in the agreement of 1942 because, for the reasons
already given, the delay cannot be attributed in any sense to the
physical Qamage done to the building by the Commbnwealth and therefore
the cleim is not "in respeéf of actusl physical damage", even. on the
wide construction of those words for which the appellant contended,

" In my opinion the appeal should be dismisseds





