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!HOUSOll & ORS. 

v. 
THE COlDiCIL OF THE MTJ.t{ICIPALITY OF RANDWICK 

ORDER 

Appeal allGwed. Decree of the Supreme Court 

of New South Wales in Equity set aside. Order tnat the 

respondent, its servants and'agents be restrained from 

acquiring or attempting to acquire the lands of the respective 

plaintiffs by resumption pursuant to ita resolution of 20th 

January 1948 and its application of 9th August 1948 under 

sec. 536 of the Local Government Act 1919~ as amended. 

Order the respondent to pay the costs of the 

appellants of this appeal and of the proceedings in the 

Supreme Court. 



JUDGMENT 

mOMPSON & ORS. 

v. 
THE 'I'IOUICIL OF THE MmliCIPALITY OF RANDWICK 

Williams J. 
Webb J. 
Kitto J. 



TBO@SOH cl: ORS. 

v. 
THE COUlfCIL OF THB IIUHIOIPALITY OF RAKDWIOK. 

WILLIAJIS J. 
WEBB J. 
KITTO J. 

i'llis is 8Jl appeal il;r tlle plai:otif':f's :f'rom a decree at the 

Sapreme Court at Hew Seuta Wales iD Equit;r (Roper C.J. iD Eq.) 

d1. saissiDg wi. th costs a sa1 t brought b;r thea to o'Dtai:a iDjlDictions 

restraiDiDg the def'end&Dt CoUDcil from resuadng certain laDds wAiea 

taey ewa in the Maaicipalit;r of' Raadwick f'or the purposes of' a 

sehe~~e resolved upon b;r tae Council on 20ta Jouar;r 1948. The 

Ceuacil aas applied to the Goversor through the MiDister uader the 

p~ovieio:as ef' sees. 532 aDd 536 of' the Local Gover.ament Act 1919 as 

aoeaded to have these lamds reswmed f'or the purposes of' this scheme. 

i'h.e lods in questicm comprise a BUDiber of' lets shen on an old plan 

o~ sub-division situated iB an area i:a Coogee which is bounded on the 

•orth. b;r Cairo Street, oD the south D7 Pearce Street, oD th.e east b;r 

Al-exandria Parade, and 011 the west b;r Demaing Street. The scheme 

p~arides f'er the constructioa of' a aew road ruBBing north and south 

mi.d.wq betwen oid parallel to Den:aing Street and Alex,andr.l.a Parad.e. 

I~ also prevides f'or the clesi:ag ef' the eastern end of' Bloom:f'ield 

S~reet and tke waole at Wisdem Street. These two streets, which ru. 
. 

east and west :f'rom Alexandria Parad.e to DemaiDg Street betwee:a 

Cairo Street ad ~earce Street, are Dot IBS.de roads 'but are two of' 

the streets each o6' Wide BhOft OJl th.e plan Of' Sllb-diT1SiOD Of' Which 

the plai:ntif'f's' lands form part. Alexandria Parade is also :aot 
'""~-

;ret constructed but the Colll!leil ll.opes that this 'Wlll be done as part 

of" a :plu f'or buildi:ng a lllS.rine drive along the eceaJa frat. The , 

Oowac11 proposes to substitute the new road for tAe portion of 

B1oomfield Street preposed to be closed and f'or Wisdam Street. !he 

scheae provides for the re-subdivisiea of' a number of' allotments 1~ 

the eld sub-division to conf'erm te this alteratiOB of' road.s. .As 
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part of the scheme it is proposed to create four aew lots ia the 

portioa of Bloomfield Street to be closed and four aew lots in Wisdom 

Street, all these lots havimg froatages of 33' to the Dew road. 

The Couacil does Dot propose to resume the whole of lots 23, 24 

aad 25 of sectioa 5 of the old plam of sub-divisioR, but oaly to resume 

a 121 strip u their southen :f'ro:nt aloag which a path will be 

~structed to give pedestrians access to these lots from the portioa 

of Bloomfield Street which is Dot to be closed. This strip is te 

be resumed from these lots iastead of beiag reserved from tke portio• 

of Bloomfield Street to be closed, so that there will be room for two 

aew lots oa the western end o~ this portioa of Bloomfield Street. 

There is already a house om lot 24 owaed by the plaiatiff TUDaie, aDd 

the result of the scheme, if put into operatioa, will be that Tuaaie, 

instead of having a house with a froatage to a 66' road will be left 

with a house haviag pedestrian access oaly alomg a 121 path and looking 

iato the backyards of the houses to be built on two of the Dew lots iB 

Bloomfield Street. The same fate awaits the owaers of lots 23 

and 25, at preseat vacant lands, if aad whea they decide to build en 

their allotmeats. Lots 4, 5 aad 6 of sectiom 6 of the old plan 

of sub-divisioa are owned by the plaiatiff Popplewell. Oal7 

parts of these lots are required for the aew road and the residues 

are capable of beiag amalgamated iato two lots, ome on each side 

of the aew road, each haviag am exteasive froatage to the aew 

road. Lots 20, 21 aad 22 and part of lot 23 of section 7, owned b7 

the plaintiff StamatQil, are ill a similar posi tio. The plai:mtiff 

Beer owas lots 11 aad 12 of seetioa 7, only parts of which are required 

for the •ew road, and the residues are capable of beimg amalgamated 

into oDe lot having an exte:msive frontage to the new road. The 

plaiBtiff Porter owas two lots 15 a:ad 16 of aectio:a 7, lot 15 fro:mti:ag 

Wisdom Street and lot 16 Alexaadria Parade. Lot 15 will mot have aBY 

froDtage to a road after Wisdom Street is closed, but these lots eaa 

be combined aDd made iato two lots frOBting Alexamdria Parade. In 

betweea lots 11 aad 12 owaed by Beer and lots 15 aad 16 oWBed b7 
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Porter are lots 13 and 14 of' section 7 owne~ by the plaintiff 

Bl~ackenbury. They will lose their f'rontages when Wisdom Street is 

closed, and so it is proposed to ad.d lot 13 to the rear of' the 

residues of Beer 1 s lots 11 and 12 and to add lot 14 to the rear of' 

Porter's lots 15 and 16. Lot 8 owned by Beer will also lose its 

f'rontage to Wisdom Street and it is proposed to add this lot to the 

rear of' the residues of' lots 9 and 10. Another block of land 

af'f'ected oy the scheme is that ovmed by one Blair f'ronting Alexanclria 

Parade enGl. Wisdcm Street. None of his land is required for the new 

road or for amalgamation with other lots and it will still retain its 

f'rontage to Alexandria Parade, but the Council proposes to resume the 

whole block and divide it into two lots fronting Alexandria Parade. 

The origin o:f the scheme was a report to the Town Clerk 

by the Council Engineer dated 14th June 1945 recommending the closing 

o:f Wiscl.om Street and. part of Bloomfield Street, and the construction 

of' the new road. Certai.n advantages of access were claimed. for the 

new road over the access which would be provided if Bloomfield Street 

and Wiedan Street were constructed. It was pointed out that the main 

disadvantage of' the new road was its narrow width and its proximity 

to parallel streets. The estimated cost of' constructing the new 

road i:rJCluding construction alld resumptions les~he sale o:f the 

surplue lots was £10,516 as against £6,850 the estimated cost of' 

construction of' the balance of' Cairo Street, Bloomfield Street and 

· Wisdom. Street. At a meeting of the Works Committee of the Council 

held on 18th October 1945, it was reco111mended that the engineer's plan 

be adopted and that all necessary steps be taken to acquire all the 

land i..n the area as part of a town planning scheme. At a meeting 

of the Council held on 6th November 1945 it was resolved that the 

matter be ref'erred back to the Wor~s Committee, and the Engin.eer be 

ins true ted to prepare final plans for the proper town planning of' the 

area. 

The Engineer made·a further report to the Works Committee 

of' the Council on 12th March 1946. He .estimated the cost of the 

new r-oad at £8,220 as against £7,950 the estimated cost of'. 
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constructing Bloomfield and Wisdom Streets. But he pointed out 

that,if the lands of the plaintiffs and of the other owners in the 

area were resumed,the excess on the re-sa~e of tbe resumed lands 

over the cost of their resumption would be £2,046 and this would 

reduce the estimated cost of the new road to £6,174, so that, with 

the assistance of these profits made fran the resump'tions, the new 

proposal would be the cheaper method by about £1,776. He claimed 

·in the report that the new roa,d would provide better access than 

Bloomf'ield Street and Wisdom Street and would be cheaper to main.tain. 

The Works Committee of the Council recommended that the proposed plan 

appeared to be the only solution of a difficult re-planning of the 

area and that the scheme submitted Bhauld be adopted and it was 

adopted at a meeting of the Council held on 19th March 1946. 

On 20th March 1947 the Council applied to the Minister 

under the provisions or the Public Roads Act 1902 to have the land 

included in the scheme resumed for public roads and to have 

Bloomfield Street and Wisdom Street closed as no longer required 

as a means of access in the area affected by the resumption. The 

proposed action under the Public Roads Act, however, met with 

difficulties. It was found that Bloomfield Street and Wisdom Street 

had not been dedicated as roads under the Local Government Act and 

this had to be done before they could be closed. It was also found 

that, as the Council had decided to resume more land than was 

required for the new road, tbe resumptions could not be made under 

the Public Roads Act. !t was therefore decided to proceed under 

the Local Government Act. 

At a meeting of the Council held on 20th January 1948, 

the Town Clerk reported tbat he had been advised by officers of tbe 
' "-, 

Lands Department that the only land which might. be resumed by the 

Department was that actually utilised for road purposes and that 

"in view or Council's plan for the re-designing or the area which 

includes sub-dividing the land uniformally to the new road, it will 

now be necessary for Council to pass a further resolution approving 

of the resumption of the part and whole allotments ~hown on the 
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a~~acaed scheme for the purpose of the improveme:a~ aed enbellishaeat 

of ~he area•. The report wea~ oa to recemmeBd that the laads of the 

plaiatifr Taempso• with a fre•tage to Alexaadria Para4e, aai 

Mrs. G. B. De la Loreaze'a cottage with a froBtage to Cairo Street, 

shotld be excluded from the resuaptioa as ~he abse:ace of bo~h these 

areas would coasiderabl7 lease• the cost. The Couacil resolved to 

adopt the ToWD Clerk's repor~ aad to exclude these properties from 

the resumptioa applica~iaa. 

The resu.p~iea applicatioB, which is dated 9~h August 

1948, states that the Coumcil makes applieatioa uader sees. 532 aad 

. 5~~ of the :Local Goverame:at Act 191.9 as ame:aded for the app'l'QYal. 

of His Exeelleac7 the Goveraer to the Coumeil. acqu~riag by the 

resumptioa •or tae purposes ef the improveme:at aad embellishmeB~ of 

the area- sec. 321(d) -the l.aad wi~Ai• the area briefl.7 describe4 

iB the schedul.e thereuader aad more particuiarly in the accempaR7iDg 

certified plaa. 

Sec. 532 of the Local Gover:ame:at Act, which is i:ac11lded ia 

Par~ XXV headed "Acquisitioa of LaRd•, provides that the Cottacil 

Dla7 acquire laad wi~hi• or .atside the area for aB7 purpose of this 

Act b7 l.ease, purchase, appropriatioa or resu.mptiOJl ill aecordaBee 

with this Par~. Sec. 4 of the Act provides that in this P~t, 

unless iBco&sistent with the caatext or suusequeat matter, "Area• 

or •1oeal e;ovel'JlmeDt area • MOB ei t7, lllUJiicipali t7 or Ebire. 

TAe provisiolls ot ~he Act relied upeD as sp,cif7iBg purpeses 

for wAich the prQposed resamptioBs ma7 be ma4e are sees. 235, 

321(4), 322 aad 535. Sec. 235 provides that the Couacil Ba7 provide 

aB7 public road, and that &n7 la»d required for the purpose of this 

seotioa may be acquired 1•, 07 11.0de authorised b7 tla.is Aet. This 
'"' sectioB eanaot support the whol.e of the proposed .resumptioas, beeause 

~be on17 lud which eould 'be· resumed fgr the purpose e:f' the aew road 

uder sec. 235 would be the l.ud required for the c oastruetioll ar the 

road. Sec. 322 provides that the Couaeil. may purchase or resume, as 

elsewhere ill the Act provided, aB7 l.aBd, aDd may thereupoa do all. or 

07 of certaa specified tlliags, illcl.udi:ag (d) close aJl7 existi:ag 

····-.,-~.,·····--·-·------------,~---,- .. --,---·-···~· -·-

.• 
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public read taroaga such laad, aad (a) sell or lease the whole or aa7 

portioa of such laad, ia eae or more lots, as elsewhere ·ia the Act 

provided. I» our opiaioa this section does »ot coafer a power to 

purchase or resume iadepeadeatl7 of purpose, aor does i~ eaumerate 

purposes for which purChases or resumptioas aay be ma4e. Its 

operatioa, ia o.r opiaioa, is to caafer-powers which ma7 be exercised 

with respect to lead whea purchased or resumed for a purpose authorised 

elsewhere im the Act. See. 535 authorises a Oouacil, where it proposes 

to aequire laad for aD7 purpose, alae to acquire other land adjoiaiag 

or ill Ule vici:ai t7. 'l'he laaguage of sec. 535 is ia terms veey wide. 

But the seotioa caa oml7 OP,erate where the Oeuacil proposes to acquire 

lud for 07 Pllrpose. It .is therefore aot u i:adepeade:at but u 

iacideatal power and this indicates that some limits mast be placed o:a 

its aeuiag. It does ao more, we thillk, thaD confer a power to acquir• 

land adjoiaiag or ia the vicia1t7 of laad authorised to be acquired b7 

sec. 532 wheaever the aoquisit1 .. of such adjoiaiag or proximate land is 

reasORabl7 i:acideRtal to the car3:'7iag out ef the purpose fer whick. 

the laad is authorised to be acquired,uader that seetiou. ID the 

preseDt ease it is elear that the laads proposed to be resumed exceed 

what is required to co~struct the mew road, and there is mo evidence 

, that it is reasoaabl7 iaeidental to 07 purpose u:ader sec. 235 of 

the Act that this excess aaeald b~ acquired uader sec. 535. ~he 

scheme mast thererore be .apported, i~ at all, by the provisioms of 

sec. 321(d), and iadeed it was om this sUb-seetioB that the Oouacil 

relied ia passing the resolutiea of 20th Jaauar,r 1948 aa~ makiag the 

applicatio to the GoverJaor u:ader sec. 536. 
' 

Sec. 321(d) provides that, subject to the provisions of this 

Act, tlle Oouacil 11187 control 8.1ld regulate and may udertake the 

improvemeat aad embelliehaeat of the area. i~-was eaateBded for the 

appellute that the word "ud" illl sec. 321 (d) must be read 

co:ajuaetively and aot disjuactively and, that mothiug could be aB 

improvememt which was aot as eabell1shmeut of the area. But the 

wor<l "oa• is used diajuet1Tel7 i:a tlle preceding paragraplaa of see. 

321, and we are mot prepared te ho1<1 that it is aat used iB the same 

saase 1B paragraph (d). We consider that iR the coll~cation of words 

.• 
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this sub-sectio:a coDtains, improvement is used rather tG de.Jaote 

utilitarian betterments and embellishme:at to dellote beautification 

ot' t ae area. But we also comsider that the improvement or 

embellishmeDt must at least be some physical improvement or 

embellishment of the area. Sec. 321(d) caatains two powers: (1) 

power to control and regulate the improvememt and embellisament of 

the area; this power does mot authorise the doing of any act or any 

work by the Council itself, but oDly the control and regulation of 

work dome by others; (2) power to undertake the improvement aad 

embellishment o:f the area; this power authorises the Council itself 

to uadertake work which caa be said to be all improvemeBt or 

embellishmemt o:f the area aad provides a purpose for whieh tae Coumcil 

may acquire the laad o:a which the work is to be done. I.lll the preseDt 

ease the o:aly work the Cou»cil proposes to do is to construct the aew 

road and path.. It proposes to resume t'ar more la:md tho is required 

for this purpose. It does :aot propose to do any work upom the 

balance of the land. It o:mly preposes to sell this baluee. It was 

co.nte:mded that it was Beeessar;r to resume tllis baluce because this 

was the oml;r way iD whieh the Couacil could re-subdivide the land into 

:aew allot.me::ats of su.i ta"ble size ud haviag sui table frontages to the 

:aew road or to the existiag roads other thaa the roads to be closed. 

The answer to this comteBtioB is that this is mot a:m uadertaki:mg by 

the Couacil of the improvemeat or embellishmemt of the area. It is 

Rot the doimg of aRT work by tll.e Coumcil oD the lands aot required for 

the Dew road amd patll.wa7. The Coueil does :mot itself propose to 

ereet aay buildings or other ameaities on these lSDds. It merely 

proposes to re-su.bdivide aDd sell them. If the Coucil wishes to 

compel the owners to amalgamate the residues of their lands imto lots 

appropriate tG the aew fro.Rtages it seems to tis, as at preseDt advised, 

that the Couacil .ma7 be a"ble to do so uder ita power to control and 

regalate the improvement of the area by omly allowing buildimgs to be 

erected en these residues af'ter they have beo amalgamated. It' this 

be ••t so, we have :aot bee• referred to amy other power which. would 

authorise the resumption of land for this purpose a:ad, i:a the words 

of Bowen L.J. iB Gard v. Comndssiomers of Sewers of the Citz pf 
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LellldeB, 28 Cll.Div. 486 at Po 510, the Council 111l11st sllew tllat oD 

the fair co:astructio• of the Aet of Parliamemt they had the rigllt 

to take the whole of the laBd whelll really they omly wanted a small 

part". We have aot overlooked the fact that some of the ~ots 

owaed by the plaintiffs, for iastamce the .lots oWDed by Brackeabury 

B.llld o:ae of the lots omutd by Beer and Porter, will llave •• :f'ro:atages 

to aD7 road if Wisdom Street is closed. But we kaow of Do power 

which makes it a purpose of tllis Act withim the meaming of sec. 532 

f'or a CeUllcil te resume a .1111Dlber of lots fro.RtiBg a street shoe olll a 

pl8l'l of su.b-di vi siol'l so as to be able to appl7 oder the Pllblic Roads 

Act to close that street as .-Becessary and to be ia a positiOD to 

take advantage of sec. 20(2)(a) of that Aot. 

Ia Westmiaster Corporatio:a T. LoDdcm & NorthWester:& Railwa,y, 

1905 A.C. 426 at p. 430, Lord MacBaghte:a said "It is well settled 

that a pub 11 c body i:aves ted with statu tory powers such as those 

co:aferred upon the corporation must take care aot to exceed or abuse 

its powers. It must keep withiD the limits of the authority 

coDIIIi tted to 1 t. It mast act 1• good faitll. And it ll11St act 

reasonabl7. The last propos! tio:a is imvolved i:n the aecoad, if mot 

illl the first". I• our opilllien, for the reasoms already stated, 

the Local Gover.amemt Act does not authorise the defendant Couacil to 

implemelllt the ~cheme approved of at the meeting of 20tll JaDuar7 1948. 

If' i~ does, we are of opiDion taat tae CeUBcii, ia attemptiAg to 

resume more laad than is required to construct the road, is not 

aetilllg ia good faith. B7 that we do not mean that the Council is 

acting dishoaestly. All that we mean is that the Cou:ncil is Bot 

exercisi:ag its pewers for the purposes for which the;r were granted 

but for what is iJI. law aD u.lterior purpose. It is Dot aecessar7 

that this ulterior pv.rpose should be the sole .purpose. The Council, 

ao doubt, believes that the Dew road will have advaatages over 

Bloomfield Street and Wisdom Street from the poiAt of view of access 

and upkeep. But the evideace establishes that. one purpose at 

least of the Council ill attemptiDg to acquire the land Jlot required 

to construct ,the new road is to appropriate the betterments arising 
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fr~ its eo~straction. IB Maaicipalitz of Szdnez To Campbell, 

1925 A.C. 338, this was the sole purpose. But in our opiniaa it 

is s"till an abase of the CoUBcil' s powers if such a purpose is a 

subs"tutial purpose ill the seDse tlaat :ao attempt would haTe been 

made to resume this land if it laad :aot bee:n desired to reduce the 

cost of the new road by the profit arising from its re-sale. The 

moat coDclus1Te evidence of this purpose appears to be am attempt 

to resume the strip of land at the souther:n frontages of lots 23, 

24 md 25 of seetio:n 5. There is, as far as we co see, JIO. other 

explsation of this part of the scheme thaD that the Council wishes 

to IIske as big a prof'i t as possible out of' the closiDg of Bleom:f'ield 

Street and the purchase and re-sale of portioa of the land comprised 

therei:a, however ruinous the result may be to the owners of these lots, 

and particularly to the plaiRtif:f' Tunnie, who has built on his lot. 

There is lllo doubt that the scheme will depreciate the value of these 

lo-ts aDd that there would be llo profit but only a loss on their 

re-sale and so they are not included in the resumptions. Then lots 

19 a:md 20 beln.ging to Dr. Theunpeon are amongst the lands fi:nally 

excluded from the scheme although they are to lose their frontages 

to Bloomfield Street. Tlae Ton Clerk reported that this would help 

to lessen the expense of the scheme and these lots must only have been 

exc1uded because it was considered that without these frontages the 

lots lVOuld not be likely to show a profit on a re-sale. . Further, 

assam.i:ng that it is within the pewer conferred Oil the Council by 

see. 321{d) to resume the residues of the lots through which the new 

road will pass so as to amalgamate them into :new lots with frontages 

ccmformdng to the :new read, in determining whether tbe pewer was 

rea1ly exercised for this purpose or for the collateral purpose of 

making a profit, it is highly significant that the owners of these 

residues were not gi veB a:n opportUlli t:r of agreeing to reform these 

l<>t s so as to compl7 wi tll the seheme before o attempt was made te 

e~propriate them: J. L. Denman Ltd. v. Westminster Corperation, 

1 S06 1 Ch. 464 at p. 478. FqualJJr sigDif'icant is 1he :inchsion of Blair's land in 

the scheae. It would seem that the onl7 purpose in resuming this lud 

1 s to make a profit out of its re-sale unless the purpose is to 
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acquire the rights llllder the Public Roads Act of' an adjoiBing owner, 

illl relatioa to Wisdom Street, which is 8.lll1 equall;r unauthorised purpose. 

Upoa cansiderat1oa of the scheme as a whole~ the conclusion 

seems irresistible t~t, with respect to ~o much of' the land included 

in the scheme as is ao~ required for th' aew road, profit-making b;r 

sale is a substanti~ »urpose actuating the Council in deciding upon 

the proposed resumpt~oas. 

The case iJS :11ot one illl which the CoUlleil can be allowed to 

proceed with some of the resumptions while being restrained from 

proceeding with others. If it cannot proceed with them all, it has 

no scheme in relatiom to aD7 of' them. It is therefore unBecessary 

to diff'ereDtiate, !'or the purpose of' grantiBg relief, betweo th.e 

lands o:f some of the pl.aintif'f's ud the lallds of others. 

For these reasons we are of opiniOR that the appeal should 

be allowed aDd that the plaintiffs are entitled to an injUBcticm 

restraiDiDg the ®f'e:mdant from acquiring or attempting te acquire the 

lode of' the respect:lve plaintit:f's b;r resumptia pllrsuamt to 1 ts 

resolution of 20th J~riar:r 1948 and its application of' 9th August 

1948 uader sec. 536 of the Local (htTernment Act 1919 as amended. 




