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IN THE MATTER QOF THE TRUSTS OF THE WILL AND CODICIL OF
e GILBERT HENRY ROTTON LATE OF MOSMAN IN THE STATE OF NEW
- SOUTH WALES, GRAZIER DEGEASED

ANNIE MAY ROTTON V, PERPETUAL TRUSTEE CO. (LTD.,) & ORS.

SHEILA D'ARCY ROTTON V. PERPETUAL TRUSTEE CO. (ITD, )& ORS.

ORDER

Appeal of Annie May Rotton dismissed. Appeal of Sheila D'Arcy
Rotton allowed. Declarations in decretal order under appeal set
aside.  In lieu thereof declare that upon the true construction
of the will and codicil of Gilbert Henry Rotton deceased and in
the events which have happened the share in the net capital of
the testator's estate corresponding to the share of incane which
Isobel Lilian Scholes was entitled originally upon her death z
became divisible in equal shares between Sheila D'Arcy Rotton,':
Normen Blackdown Clive, Leila Ellie Rotton and Kathleen Claricéy é;
Mershall, and that the shares of Sheila D'Arcy Rotton and - -
Norman Blackdown Clive vested in them absolutely and the shares

of Isobel Llli;huéchﬁléé&é;d‘Lella Ellie Rotton vested in them
subject to the same trusts and limitations as their original
shares, Also declare that upon the death of Leila Ellie Rotton
the share in the net capital of the testator's estate corres-
ponding to the share of income to which she was entitled
origlnally and also the share which accrued to her upon the

death of Isdbel Llllan Scholes ‘became divisible in equal shares
between Sheila D'Arcy Rotton, Normen Blackdown Clive and Kathleen
Clarice Marshall, and that the shares of Sheila D'Arcy Rotton

and Norman Blackdown Clive vested in them absolutely and the

share of Kathleen Clarice Marshall vested in her subject to the

same trusts and limitations as her original share. Order that

the costs of all parties of the two appeals as between solicitor

and client be paid out of the es?ate of the testator.
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IN THE MATTER OF THE TRUSTS OF THE WILL AND CODIEIL OF
GIIBERT HENRY KOTTON LATE OF MOSHAN IN THE STATE OF NEW
SOUTH WALES, GRAZIER DECEASED.

ANNIE MAY ROTTON V. PERPETUAL TRUSTEE CO, (ITD.) & ORS.

SHEILA D'ARCY ROTTON V, PERPETUAL TRUSTEE CO.(LTD.)& ORS,.

OCRDER

Appeal of Annie May Rotton dismissed. Appeal of Sheila D'Arcy

Rotton allowed, Declarations in decretal order under appeal set

aside, In lieu thereof declare that upon the %true construction ?
of the will and codicil of Gilbert Henry Rotton deceased and in 1
the events which have happened the share in the net capital of ‘
the testator's estate corresponding to the share of income which
Isobel Lillian Scholes was entitled originally upon the death of

her husband Robert Seddon Scholes deceased became divisible in equal
shares between Sheila D'Arcy Rotton, Norman Blackdown Clive,

Leila Ellie Rotton and Kathleen Clarice Marshall, and that the
shares of Sheila D'Arcy Kotton and No¥man Blackdown Clive vested

in them absolutely and the shares of Kathleen Clarice Marshall

and Leila Ellie Rotton wvested in them subject to the same trusts
and limitations as their original shares. Also declare that upon
the death of Leilas Ellie Rotton the share in ne% capital of the
testator's estate cérresponding to the share of income to which

she was entitled originally and also the share which accrued to

her upon *“he death of Robert Seddon Schdles became divisible in
equal shares between Sheila D'Arcy Rotton, Norman Blackdown Clive
and Kathleen Clarice Marshall, and that the shares of Sheila D'Arcy
Rotton and Norman Blackdown Clive vested in them absolutely and

the share of Kathleen Clarice Marshall vested in her subject to the
same btrusts and limitations as her briginal\§hare° Order that

the costs of all partiesuof the two appeals éé between solicitor

and client be paid out of the estate of the testator,
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IN THE MATTER OF THE TRUSTS OF THE WILL AND CODICIL OF
GILBERT HENRY ROTTON LATE OF MOSMAN IN THE STATE OF NEW
SOUTH WALES, GRAZIER DECEASED

ANNIE MAY ROTTON
V.
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ANNIE MAY ROTTON
V. ,
PERPETUAL TRUSTEE CO, (LTD.) & ORS.

- SHEILA D'ARCY ROTTON
Ve

PERPETUAL TRUSTEE CQ, (LTD.) & ORS.

DIXON J.
JUDGMENT %%MM
= FULLAGAR J.

These are two appeals, one by Annie May Rotton
the executrix of the will of Gilbert D'Arcy Rotton deceased and
the other by his daughter Sheila D'Arcy Rotton from part of a

- decretal order made by the Supreme Court of New South Wales in

Equity (Roper C.J. in Eg.) declaring that upon the true con=
struction of the will and oodicil of the testator Gilbert Henry
Rotton deceased and in the events which have happened the share
in the net capital of the testator's estate corresponding to the
share of income to which Isobel Lilian Scholes was entitled
originally has vested in Norman Blackdown Clive, Kathleen Clarice
Marshall and the late Leila Ellia Rotten absoluiely end in equal
shares and that the share in the net capital of the testator's
estate corresponding to the share of ihcome,to>which Leila E%}ie
Rotton was entitled has vested in Norman Blackdown Clive and
Kathleen Clarice Marshall absolutefggin egual shares, The first
appellant claims that His Honour should have declared that the
former share has vested in Norman Blackdown Clive, Kathleen
Claricé Marshall, the estate of Gilbert D'Arcy Rotton deceased
and Leila Ellie Rotton afb s 001 0.t el y and in equal shares
and that the latter share has vested in Norman Blackdown Clive,

Kathleen Clarice Marshall, and - the estate of Gilbert D'Arcy Rotton

deceased sbsolutely and in equal shares. The second appellant




claims that she and not the estate of Gilbert D'Arcy Rotton
deceased is entitled to a fourth interest in the former share,
and to a one-third interest in the latter shsre.

The téstator Gilbert Henry Rotton died on 1lhth
November 1921, He was‘survived by his widow Jessie Mary Rotton
and five children Isobel Lilian Scholes, Gilbert D'Arcy Rotton,
Norman Blackdown Clive, Leila Ellie Rotton énd Kathleen Clarice
Marshall. No child of the testator predeceased him. Gilbert
D'Arcy Rotton died on 18th July 1932. He attained 45 on 19th
March 1926 and was survived by his widow, the first appellant
Annie May Rotton, the executrix of his will, and his one child
Sheila D'Arcy Rotton, the second sappellant, who was born on
28th April 1923 and attained 5 years on 28th April 1928.
Mrs. Scholes died on 17th August 19ui, She was survived by her
husband but had no issue. Leila Ellie Rotton died a spinster
on 27th September 1948. Norman Blackdown Clive is still alive,
He has four daughters, the eldest of whom,Dirleen, was born on
THUE VRS S f Jere on 7R May 1926, Mra. Meronal

The codicil of the testator throws no light upon
the questions under appeal. - They arise under the will. By it
the testator, after bequeathing a number of specific legacies,
devised all his real estate and his residuary personal estate
upon trust for sale and investment of the proceeds and upon
further trust to divide the net annual income into two equal
parts and pay one half to his wife during widowhood and to pay
the other half and from and after death or remarriage the whole
to his children in equal shares, "the respective shares of such
children to such incame to be absolutely vested on my death and
if sny of my children shall die’ in my lifetime leaving ismsie
any of whom shall be living at my death such issue (living at
my death) shall teke equally amongst them if more than one the
ghare both as to capital and income which their respective

parents would have taken if living at my death." The testator
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directed his trustee to pay the share of income of eany of his
children during their respective minorities to his widow for
their maintenance and education, but should his wife marry then
he directed his trustee to msake sucﬁ arrangements for the main-
tenance and e&ucation of any of his children during their minority
as it might deem advisable and to accumulate any income in respect
of any child under 21 years of age not in the opinion of his
trustee required for the maintenance or education of such child,
The clauses which give rise to the questions
under appeal follow, This is their text (apart from the numbers
which have been inserted for convenience): "Subject to the
provisions hereinbefore containéd with respect to income (1) I
bequeath to each of my children upon he or she éttaining the age
of forty five years provided such child is then or has been
married and at that time hés issue living of an age of five years
an equal share of the total net capital of my estate (2) I further
direct that any child of mine who is unmarried or if married until
such child shall have living issue attain an age of five years
such child of mine shall receive only the income for his or her
life of the respective share of such child of mine and upon death
_ of such child his or her share both of capital and income shall
be divided share and share alike between my other surviving
children or grandchildren according to the tenor of this will,
(3) I further declare that if any child of mine dies married but
without issue the husband or wife of such child whilst remaining
a widower or widow shall be entitled to the share of the income
to which such child was entitled during his or her life such share
finally shall then revert to the capital fund or be distributed
share and share alike amongst my sur#iving children or grand-
children according to the tenor of this will. (4) I further direct
that if any child of mine shall marry after he or she has attained
the age of .forty five years and have issue living and after such

living issue shall have attained the age of five years such child _
of mine shall be entitled absolutely to his or her share of

cepital under this my will."



The testator also specially declared that "if
any child or grandchild of mine marries after my death his ar
hexr cousin such child or grandchild shall thersupon cease to
have any interest under this my will." He directed his trustee,
should it carry on his business after his deéease, that "any
child or grandchild of mine shall have preference so far as
regards employment provided such child or grandchild 1; competent
and suitable in the opinion of my trustee to undertake particul ar
duties." He also directed his trustee so far as possible to
sell and convert into money all his estate before or as soon as
the eldest of his children attained the age of L5 years.

As His Honour said the will is one in which there
‘a re a nunber of difficulties, "There are confusions of thought

~and grammatical errors which maeke it doubtful whether anyone can

really feel any assurance that the costruction to be put upon
the will is the correct one." A few things are reasonably clear.
It is evident that the testator, subject to providing for his

wi dow, intended his estate to be divided into as many shares as
there were children who éurvived him and children who predeceased
him leaving issue living at his death, such issue to take equally
betiween them the share both as to capital and income which their
respective parents would have taken If living at his death. His
Honour thought that by the initial gifts of income, the income
being income of residue, and the gifts being unliﬁited in point
cf time, the testator intended to give his children who survived
him immediate vested interests in corpus. For this conclusion
His Honour also relied on the facts that in the substitutional
g3ift to the issue of childrem who predeceaged‘him the testator
referred to a share in both capital and income which the parent
would have faken if living at his death and that in the four
subsequent clauses relating to the children's shares the
testator used language, particularly in the second clause and

also to some extent in the third, which indicated that he regarded

his children as having already vested in them a share of capital,
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The secogd clause does, as His Honour said; direct that whilst
a child is unmarriedor if married until that child has issue
who lives to attain 5 years, such child shall receive only the
income "for his or her life of ﬁha respective share of such
child of mine", and this clause and clsuse 3 contain gifts‘over
of the shares both of capital and income of children who die
unmarried or without issue who attain 5 years. Upon this con=
struction of the will each child of the testator upon his dsath
acguired an immediate vested interest in the cgpital of his
estate and the four clauses which follow are truste engrafted
ﬁpon those interests of such a nature that, to the extent to

which they fail, the previously vested interests take effect,

~ Hancock v, Watson 1902 A.C. 14 at p. 22, and many other cages.

We do not find it necessary to express an opinion whether this is
the true construction of the will, It will only assume
importance if the trusts contained in the four clauses are
insufficient to cover the évents which happen, and it is with
those four clauses and particularly clauses 2 and 3 that we are
concerned on these appeals, [?he trusts contained in these four
clauses have got somewhat out of order. The first portion of
clause 2 should come first. It confines the interest of each
child in his share whilst unmarried or if married until such
child shall havevissue who attains the age of 5 years to the
income of that share. If a child dies unmarried or married
but without issue who attains 5 years, the share of that child
both of cspital and incoame goes over as provided in the clause,
But it appears from the clauses as a whole that a child must
not only marry and have such issue but must also attain 45
before becoming absolutely entitled to the capital of his or
her share, and that there would be a gift over of the share of
a child who married and had issue who lived to attain 5 years
if that child died under 45. Under clause 1 a child becomes
entitled to the capital of his or her share on attaining U5

provided he or she has then been married and then has a child




alive 5 years of age or over. Clause Y4 is not easy to canstrue.
Read l1literally it seems to provide that a child also becomes
entitled to such capital after attaining 45 if he or she marries
after that age and has a child who lives to attain 5 years of
age, The clause would not then include a child who marries,
then attains 45 and has a child who subsequently attains 5. This
happened in the case of Gilbert D'Arcy Rotton and Norman Blackdown
" Clive. It is apparent from the contents of the four clauses as
a whole that the tesfator intended that his children should become
.entitled to the capital ofltheir\shares‘on attaining 45 if they
then had a child of 5 alive; and that if they had not, they should
become entitled upon a child subsegqguently attaining 5. It does
little violence to the litefal reading of dause 4 to insert a comma
after the woré "marry" and construe the clause as referring to the
marriage before or after 45 of a child who 6n attaining 5 did not - -
then have a child alive who had attained 5 but had a child born
before or after he or she attained 45 who subsequently ettained 5. A
But whether that course is taken or the necessary intendment of the
clause is relied on, it is obvious, we think, that that is its true
meaning. ‘ The interpretation is Jjustified by the remark of
Lord Maugham in Parkes v. Parkes, 1936 3 A.E.R. 653 at p. 669,
that where no technical words are in guestion and the intention
of the testator can be collected with reasonable certainty from
the entire will that intention "must have ef?ect given to it,
‘beyond and even against, the literal sense of particular
expressions", Consequently Gilbert, when his daughter Sheila
attained 5 on 28th April 1928, and Normen, when his daughter
Dirleen attained 5 on 27th August 1928, became absolutely
entitled to their original sha?es. His ngour has made
declarations to that effect and from those declarations there
is no appeal. We have only discussed this question because,
in the case of Norman Blackdown Clive, a8 it will appear, it

is necessary to define his nLghts in his original share in order
to dispose of the questions at issue on the aypeals.

Clsuses 2 and 3 contain the gifts which give

rise to these questions, Clause 2 relates to the case of
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Leila Ellie Rotton who dieﬁ oﬁ 27th Septedbei igigjterit
. provides that upon her death "her share both of capital and
income shall be divided share and share alike between my otﬁer
surviving chi;dren‘or grandchildraﬁ according to the tenor of
this will". Clause 3 relates to the case of Mrs. Scholes who
died on 17th August 194k mgrrié& but without issue. She was
survived by her husband whb died on 20th June 1948, As her
widower he was entitled to the income of her share until his
death. ﬁbon his death clause 3 provides that her share
"finally shall then revert to the capital fund or be distributed
share‘énd share alike amongst my surviving children or grand-
children according to the tenor of this will", It wili be
ééen that there are differences in the wording of the two
giffsoner. That in clause 2 refers to other surviving
children, whereas that in clause 3 refers to surviving children,
That in clause 2 refers to an accruing share being divided share
“and share alike, That in clause 3 refers to an accruing share
reverting to the capital fund of being distributed share and
share élika.

The appellantg contend that either the estate
of Gilbert D'Arcy Rotton or his daughter Sheila is entitled to
participate in the gifts over of the shares of Mrs. Scholes &and
Leila upon their respective dgatns} As Gilbert D'Arcy Rotton
predeceased them both, his egtatq'cculd not pérticipate unless
"surviving" means, as his executrix contends, "gurviving the
‘testator" and not "surviving the child who died". She also
contends that,in the alternative gift, grandchildren are
confined to the children of a child who predeceased the
testator living at his death. ~ If this be righﬁ, a8 there was
no such child but only children who survived the testator, the
‘estate was originally divisible into five shares and upon the
death of a child under 45 or without issue who lived to attain
5 years, the share of fhatjchild, subject to the”provisian for

his or her widow or widower,wcdld be divisible amongst the




‘other four children or their estates. His Honour rejected this
‘ meaning éf "surviving". He held that "surviving" memnt
"surviving the child who diéd“.‘ With this we agree. It was
regarded as well settled by Sir John Leach in Cripps vé_ﬁg;gggg
L, Msd, 11, decided in 1819, that if there be no special intent
to be found in the will, survivorship is to be referred to the
period of division. "If a previous 1ife estate be given, then
the period of division is the death of the tenant for life and
the survivors at such death will take the whole legacy". In
King v, Frost 15 A.C. 5u48 at pe. 5@&, Lord Macnaghten, delivering
the judgment of the Privy Council, said of the word "survivors",
"The survivorship indicated in the accruer clause must be
survivorship withra&mpnce to thé persom oh whbéa death the share
is to go over", Roﬁar CeJde in Eg. then wrestled with the
meaning of the strange expression “according to the tenor of
this will". He said "I think that the grandchildren referred
to in the gift over are only those grandchildren who took an
original interest under the terms of the will, if any - in the
circumstances of this case, none. I think that this is what the
testator meant when he added the Words ‘acecording to the tenor
of this will'. I put it in this way, that when he was dealing
with the disposition of the share which was being given over,

he intended to have it divided between such of his children as
were then living and also those grandchildren who, according to
the tenor of his will, took an original interest; that 1is,
those grandchildren who, according to the terms of his will,
took an original interest. I think he recalled that originally
had a child died in his lifetime leaving children, those
children would have taken, and he intended to bring them into
share". We cannot accept'this meaning; We can find no
warrant in the will for confining grandchildren to the children

over _
of a child who predeceased the testator. The gift/is to the

surviving children or grandchildren which prima facie embraces

all grandchildren in esse at the period of distribution. The
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words “according to the tenor of this will" are not at all apt
to confine grandchildren to the issue of children of the
testator who predeceased him. = The natural meaning of according
to the tenor of a document is according to its drift or general
sense or purporti or meaning. The gift is to surviving children
or grandchildren who are to take according to the tenor of the
will so that the expression applies both to children and grand-
children, Surviving grandchiidren would be all the grande
children of the testator who survived the propositus, that is the
child whose share is to go over, and not merely the children of
a child who predeceased the testator. In_the prohibition.
against marrying a cousin the testatof refers to "any grandchild
of mine", and he_&ﬁst_éhereforg have céﬁtemplated that any
grandchild of;his and not merely the children of a child who
predeceased him could'benefit under hié wille He again refers

to his grandchildren generally in his direction to his trustee

‘to employ them in his business if suitable. The gift 1s to

surviving children or grandchildren. The word "or" is the apt
word to introduce a substitutional gi ft. If the gift was
simply to surviving children or grandchildren it might, standing
alone, signify a gift to the survi#ing children if there were
any and, if there were noit, a gift to the surviving grand-
children: In re Coley 1901 1 Ch. 4O. In that case at p. Li
Byrne J. said "6f course, the tendency of the decisions has
been, wherever the text allows it, to substitute for a parent
a child or childfen; and that‘beco¢es a comparatively easy
matter when there are words denoting an intention to divide the
property into shares; but I have no such words here, I have
simply a gift in words which create a jbint tenancy amongst
those who do takee I cannot predicate of any child that that
child takes a share." In the present case the testator does
not expressly state that grandchildren are to take their

parents share. But there sre words denotiing an



intention to divide the property into shares and it is not
difficult to imply an intention that grandchildren should be
substituted for their parents and that members of both classes
should take concurrently, Jarman 7th Edit, p. 1307, Theobald
10th Edit. p. 474. Help comes from the provision that
surviving children or grandchildren are to take "according to
the tenor of this will". There is in the will the initial
division of the residuary estate into the shares already '
mentioned on the death of the testator and in that division

the children then living of any child who predeceased the
testator were given a share. There is later the gifits over

of the shares of individual children between the surviving
children or grandchildren. These shares are to be divided
between them according to the tenor of this will. This
appears to mean that they are to be divided in the same way

- as the original division of the estate, that is between‘the
children of the testator then alive and the children then alive
of children of the testator then dead, such children to takeée the
share their parent would have taken if then alive, It would
seem that the testator intended to mske a kind of sub-will of
each accruing share and to mske it subject to all the incidents
attached to the original division of residue. Surviving
children would take their accruing shares subject to the trusts
cantained in cleuses 1 to 4 of the will and only grandchildren
who survived the propositus would participate. This appears
to us to give effect to the expression under discussion. In
this way accruing shares will be disposed of according to the
general purport of the will, It;giveg a meaning torthe words
of the gift over in clause 4 "éhall theﬁ‘revert to the capital
fund or be distributed share and share alike". That part of
the share which accrued to beneficiaries with limited interests
would revert to the capital fund whilst that part which accrued
to beneficiaries absolutely entitled would be distributed |

amongst thems
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We have not discussed the effect of the declaration
in the will that a child or grandchild who marries a cousin shall
cease to have an interest., No argument was addressed to us on
this matter, Suffice it to say that,- - since there is no gift over
of the interest on breach of the declaration, it appears to be
purely in terrorem and therefore void,

For these reasons we are of opinion that the first
appeal should be dismissed and the second appeal allowed. The
order is appeal of Annie May Rotton dismissed. Appeal of
Bheila D'Arcy Rotton allowed. Declarations in decretal order
under appeal set aside, In lieu thereof declare that upon the
true construction of the will and codicil of Gilbert Henry Rotton
deceased and in the events which have happened the share in the net
capital of the testator's estate corresponding to the share of
income which Isobel Lilian Scholes was entitled originally upon
her death became divisible in equal shares between Sheila D'Arcy
Rotton, Norman Blackdown Clive, Leila Ellie Rotton and Kathleen
Clarice Marshall, and that the shares of Sheila D'Arcy Rotton and
Norman Blackdown Clive vested in them absolutely and the shares of
Isobel Lilian Scholes and Leila Ellie Rotton vested in them subject
to the same trusts and limitations as thelr original shares. Also

declare that upon the death of Leila Ellie Rotton the share in the

‘net capital of the testator's estate corresponding to the share of

income to which she was entitled originally and also the share
which accrued to her upon the death of Isobel Lilian Scholés

became divisible in equal shares between Sheila D'Arcy Rotton,
Norman Blackdown Clive and Kathleen Clarice Marshall, and that

the shares of Sheilﬁ D'Arcy Rot ton and Norman Blackdown Clive

vested in them absolutely and the share of Kathleen Clarice Marshall
vested in her subject tg the same trusts and limitations as her
original share, Order that the costs of all parties of the two
appeals as between solicitor and client be paid out of the estate

of the testator.
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ROTIGN & ORS.

V.
CLIVE & _ORS.

e ; MCTIERNAN J.

I am of‘ojinion the appeals should be dismissed.

The appeals are brought from a decretal order
determining many questions arising under an unusual and obscure
wille The only part of the order from which the appeals are
bréught is that whereby Questions 3 and 6 of the Originating
Summons sre answered. These answers construe the directions
in the will which, in the events which have happened: govern the
destination of the respective interests of the testator's daughters
Isobel and Leila respectively in the corpus of residuse. The
events are that the former died married and without issue and the
latter died unmarried. The consequence was that in ﬁhe case of
each of these two daughters, the conditions which the testator
attached to the gift to each of his children of a share of the
residuary corpus was not fulfilled. Those conditions were
fulfilled in the case of his two smms Gilbert DArcy, deceased,
and Normsn B, Clive. The only'other surviving child, Kathieen,
has not fulfilled those conditions.

In the events which have happened the words which
govern the destination of Isobel's share sre "such share finally
shall then revert to the capital fund or (sic) beAdistributed
share and share aliﬁe amongst my surviving children or grand-
children according to the tenor of this will": in the case of
Leila's share, the words sre: "his or her share both of capital
end income shall be divided share and share alike between my
other surviving children or grandchildren according to the tenor
of this will", The answer to the guestion in each case depends

upon the construction of the words Ygurviving childrea or grend=
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_children according to the tenor of this will", It is not

argued that the words have a different construction in esch
direction,

| In the case of Isocbel's share, the answer given by
the decretal order is that if vested in Norman B, Leila, and
Kathleen in equél shares; and, in the case of Leila‘s share, that
it vested 'in Norman B. and Kathleen in egual shares. The principle
upon which it was held there was a veéting in the persons mentioned
in thé former case is that they survived Iéobel, and, in the latter
case, that they survived Leila., Gilbert DUrey is excluded because*
he did not survive either Isdbél or Leila. He survived the
testator; and for that reason it is argued for the appellant,
Annie May Rotton, that it 1s contrary to the intention of the will
to exclude his esfate from the gift over of either Iscbel's or
Leila's share,

Another view is advanced for the appellant,
Sheile D'Arcy Rotton, She is the daughter of Gilbert D'Arcy and
the appellant Annie May, his executrix, The view is that, when
the shares of Isobel and Lella respectively went over, they vested
in the testator's children then living and the children of any
child who predeceased Isobel .or Lelila, as the case may bes
In the direction which applies to Leila's share,

the testator has used the words "my other surviving children or
grandchildren according to the tenor of this will", If the
testator had left out the word “surviving", all his children
living and deceased, except of course Leila, would have been
entitled to shares under the gift over of her interest. The word
"surviving" limits or explains the word “other": if the word
“"gurviving" were read to mean surviving the testator, it would
add nothing to the descriptioen of the class intended to share
under the gift over, In my opinion the word Ysurviving" means
surviving the child whose share goes over: in this case the
testator's children who survived Lelila or were living when her

share went over, In the case of Iscbel's share, the word "other"



is not used in the direction which appiies to that share: but
the word “snrviving" is used, and I think it refers to the same
class of children as that indicated by the word in the other
direction: consequently Iscbel's share vested in the testator's
children who survived her, No part of her éhare or of Leila's
share vested in Gilbert D'Arcy because hé predeceased both of
them: and no part of it could have been transmitted by his will
to his executrix, the appellant Annie May Rotton or their
daughter, the appellant Sheila D'Arcy,

The gifts to the grandchildrén,are by way of
substitution, but the oﬁeration of each direction constituting
the gift over to children or grandchildren is expresaéd to be
"according to the tenor of this will". As regards the
testator's grandchildreﬁ, the directionizggiii%%ﬁiows the trusts
of income is a gift by way of sﬁbstitution applying to capital
and income to grandchildren whose parent dies in the testator's
lifetime, Under the gift, the grandchildren take per-stirpes.
There is no intention exhibited by the will to divide any share
which goes over from children to grandchildren pef capita. In
order to apply the direétioné‘given by the testator to’divide the
share which went over from either Iscbel or Leila among the
testator's children, who snryivedheithar of‘them, “or" (that is
by way of substitution, not succession) among his grandchildren,
"according to the teﬁor of the-will",'it would be naceaaary,'in
my opinion, to give a stirpital constraction to the part of the
gift ovef by way of aubeti;ution, if it were to qpérate.

Gilbert D'Arcy did not fall within the class of childfan intended
to share 1n the interest that went over from Iscbel or Leilae
_His daughter, Sheila D'Arcy is not entitled, although a grand-
child of the testator, to share in either interest. The words
of the will are not capsble of a comstruction under which she

ould be entitled to partlclpate in the div1sion of emthsr of

her aunts' shares. The answers given by ROper G J. in Eq. to




Questions 3smd 6 are, in my opinion, right. The will is so
obscure and unusual that it is right to give the appellant and
all parties their costs out of the estate, those of the Trustee
as between solicitor and client: it was reasonable for such

eppeal to be brought.

ey .



