
• i 

ROTTON 

v. 

CLIVE & OTHER.S: 

REASONS FOR JUDGMENT 

H. J:. Da,., CloT. Print., Melli. 
O.ll!280/45 



IN THE MATTER OF THE '!'RUSTS OF TH.l:!: WILL AND CODICIL OF 
GILBERT HENRY ROTTON LATE OF MOSMAN IN THE STATE OF NEW 

!JQUTH WALEs.GRAZIER DECEASED 

ANNIE MAY ROTTON V. PERPETUAL TRUSTEE CO. (LTD.) & ORS. 

SHEILA D'ARCY ROTTON V. PERPETUAL TRUSTEE CO.(LTD.)& ORS. 

0 R DE R 

Appeal of Annie May Rotten dismissed. Appeal of Sheila D'Arcy 

Rotten allowed. Declarations in decretal order under appeal set 

aside. In lieu thereof declare that upon the true construction 

of the will and codicil of: Gilbert Henry Rotten deceased and in 

the events which have happened the share in the net capital of: 

the testator's estate corresponding to the share of income which 
ft'' 

Isabel Lilian Scholes was entitled originally upon her death 

became divisible in equal shares between Sheila D' Arcy Rot ton, 

Norman Blackdown Clive, Leila Ellie Rotten and Kathleen Clarice 

Marshall, and that the shares ot: Sheila D'Arcy Rotten and. 

Norman Blackdown Clive vested in them absolutely and the shares 
,), ; ·! ·1,.' !• ;1, .. 1 

of Isabel Lilian Scholes and Leila Ellie Rotten vested in them 

subject to the same trusts and limitations as their original 

shares. Also declare that upon the death of: Leila Ellie Rotten 

the share in the net capital of the testator's estate correa-

pending to the share of: income to which she was entitled 

originally and also the share which accrued to her upon the 
,f.._,.".. I ,!' ,' "'I .,':. 

death of Isabel Lilian Scholes\became divisible in equal shares 

between Sheila D'Arcy Rotton, Norman Blackdown Clive and Kathleen 

Clarice Marshall, and that the shares of: Sheila D'Arcy Rotten 

and Norman Blackdown Clive vested in them absolutely and the 

share of: Kathleen Clarice Marshall vested in her subject to the 

same trusts and limitations as her original share. Order that 

the costs of all parties of the two appeals as between solicitor 

and the estate of the testator. 



IN 'I'HE MATTER OF THE TRUSTS OF THE WILL AND CODIC-IL OF 
GILBERT HENRY BOTTON LATE OF MOSMAN IN THE STATE OF ::®T11 

SOUTH lflALES, GRAZIER DECEASED. 

ANNIE MAY ROTTON V. PERPE'T'UAL TRUSTEE CO. (LTD.l & ORS, 

SHEILA D 1 ARCY R01'1'0N V. PERPETUAL TRUSTEE CO. (LTD.)& ORS, 

ORDER 

Appeal of Annie May Rotten dismissed. Appeal of Sheila D1Arcy 

Rotten allowedo Declara~ions in decretal order under appeal set 

asideo In lieu thereof declare that upon the true construction ~ 

of the will and codicil of Gilbert Henry Rotten deceased and in 

the events which have happened the share in the net capital of 

the testator's estate corresponding to the share of income which 

Isobel Lilian Scholes was entitled originally upon the death of 

her husband Robert Seddon ~les deceased became divisible in equal 

shares between Sheila D1Arcy Rotten, Norman Blackdown Clive, 

Leila Ellie Rotton and Kathleen Clarice Marshall, and that the 

shares of Sheila D'Arcy Rattan and No~man Blackdown Clive vested 

in them absolutely and the shares of Kathleen Clarice Marshall 

and Leila Ellie Rotten vested in them ~ubject to the same trusts 

and limitations as their original shares. Also declare that upon 

the death of Leila Ellie Rotten the share in net capital of the 

testator's estate corresponding to the share of income to which 

she was entitled originally and also the share which accrued to 

her upon :.he death of Robert Seddon Se.hdle:s pecame divisible in 

equal shares between Sheila D'Arcy Rotten, Norman Blackdown Clive 

and Kathleen Clarice :Marshall, and that the shares of Sheila D'Arcy 

Rotten and Norman Blackdown Clive vested in them absolutely and 

the share of Kathleen Clarice Marshall vested in her subject to the . 
same trusts and limitations as her original,shareo Order that 

'· 
the costs of all parties of the two appeals as between solicitor 

and client be paid out of the estate of the testator. 

··- ···-· -- -----·------ - .. ·- -- -· ·------·--- ··---···-------·-------



IN THE MATTER OF THE TRUSTS OF THE WILL AND CODICIL OF 
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ANNIE MAY ROTTON 

v. 
PERPETUAL TRUSTEE CG, (LTD.) & ORS, 

.§.HnLA D 'ARCY ROTTON 

v. 
PERPETUAL TRUSTEE CO, (LTD,) & ORS. 

JUDGMENT 

DIXON J. 
WILLIAMS J. 
WEBB J. 
FULLAGAR J. 

These are two appeals, one by Annie May Rotton 

the executrix of the will of Gilbert D'Arcy Rotten deceased and 

the other by hie daughter Sheila D'Arcy Rotten from part of a 

decretal order made by the Supreme Court of New South Wales in 

Equity (Roper C.J. in Eq.) declaring that upon the true can• 

struction of the will and oodicil of the testator Gilbert Henry 

Rotton deceased and in the events which have happened the share 

in the net capital of the testator' e estate corresponding to the 

share of income to which Isabel Lilian Scholes was entitled 

originally has vested in Norman Blackdown Clive, Kathleen Clarice 

Marshall and the late Leila Ellie Rotten absolutely and in equal 

shares and that the share in the net capital of the testator's 

estate corresponding to the .share of income to which Leila Ellie 

Rotten was entitled has vested in Norman Blackdown Clive and 
and 

Kathleen Clarice Marshall absolutely/in equal shares, The first 

appellant claims that His Honour should have declared that the 

former share has vested in Norman Blackdow.n Clive, Kathleen 

Clarice Marshall, the estate of' Gilbert D'Arcy Rotten deceased 

and Leila Eilie Rot ton a b s o .. 1 u ... t:e.'l y and in equal shares 

and that the latter share has vested in Norman Blackdown Clive, 

Kathleen Clarice Marshall, and the estate af Gilbert D'Arcy Rotton 

deceased absolutely and in equal shares. The sec ood appellant 



claims that she a.nd not the estate of' Gilbert D1 Arcy Rot ton 

deceased is entitled to a f'ourth interest in the f'ormer share, 

and to a one-third interest in the latter Share. 

The testator Gilbert Henry Rotton died on 14th 

November 1921. He was survived by his widow Jessie Mary Rotton 

and f'ive children Isobel Lilian Scholes, Gilbert D'Arcy Rotton, 

Norman Blackdown Clive, Leila Ellie Rotton and Kathleen Clarice 

Marshall. No child of' the testator predeceased him. Gilbert 

D'Arcy Rotton died on 18th July 1932. He attained 45 on 19th 

March 1926 and was survived by his widow, the f'irst appellant 

Annie May Rotton, the executrix of' his will, and his one child 

Sheila D'Arcy Rotton, the second appellant, who was born on 

28th April 1923 and attained 5 years on 28th April 1928. 

Mrs. Scholes died on 17th August 1944. She was survived by her 

husband but had no issue. · Leila Ellie Rotton died a spinster 

on 27th September 1948. Norman Blackdown Clive is still alive. 

He has fcur daughters, the eldest of' whom,Dirleen, was born on 

27th May 1923 and attained 5 years on 27th May 1928. Mrs. Marshal 
is still alive but has no issue. · 

The codicil of' the testator throws no light upon 

the questions under appeal. , They arise under the will. By it 

the testator, af'te~r bequeathing a number of' specific legacies, 

devised all his real estate and his residuary personal estate 

upon trust f'or sale and investment of' the proceeds and upon 

f'urther trust to divide the net annual income into two equal 

parts and pay one half' to his wif'e during widowhood and to pay 

the other half and f'rom and af'terdeath or remarriage the whole 

to his children in equal shares, tithe respective shares af such 

children to such inc ane to be absolutely vested on my death and 

if' any of' my children shall die' in my lif'etime leaving isme 

any of' whom shall be living at my death such issue (living at 

my death) shall take equally amongst them if' more than one the 

share both as to capital and income which their respective 

parents would have taken if' living at my death." The testator 
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directed his trustee to pay the share or income or any or his 

children during their respect! ve minorities to his widow for 

their maintenance and education, but should his wife marry then 

he directed his trustee to make such arrangements for the main­

tenance and education o:f any of his children during their minority 

as it might deem advisable and to accumulate any income in respect 

or any child under 21 years of age not in the opinion of his 

trustee required for the maintenance or education at.' such child. 

The clauses which give rise to the questions 

under appeal follow. This is their text (apart from the numbers 

which have been inserted for convenience): "Subject to the 

provisions hereinbefore contained with respect to income (1) I 

bequeath to each of my children upon he or she attaining the age 

of' forty five years provided such child is then or has been 

married and at that time has issue living of' an age of five years 

an equal share of' the total net capital of my estate (2) I further 

direct that any child of mine who is unmarried or if married until 

such child -shall have living issue attain an age of f'ive years 

such child of mine shall receive only the income for his or her 

life of the respective share of such child of mine and upon death 

of such child his or her share both of capital and income shall 

be divided share and share alike between my other eurvi ving 

children or grandchildren according to the tenor o:f this will. 

(3) I f'urther declare that if any child of mine dies married but 

without issue the husband or wife of sue~ child whilst remaining 

a widower or widow shall be anti tled to the share of' the income 

to which such child was entitled during his or her life such share 

finally shall then revert to the capital :fund or be distributed 

share and share alike amongst my surviving children or grand­

children according to the tenor of this will. (4) I further direct 

that if any child of mine shall marry af'ter he or she has attained 

the age of .forty :five years and have issue 11 ving and after such 

living 1 ssue shall have attained the age of five years au ch child 

of mine shall be entitled absolutely to his or her share of 

capital under this my will." 
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The testator also specially declared that .,if. 

an~ child or grandchild of mine marries after my death his or 

he~ cousin such child or grandchild shall thereupon cease to 

ha""'l''e any interest under this my will." He directed his trustee, 

shoald it carry on his business af'ter his decease, that "any 

chi~d or grandchild of mine shall have preference so far as 

regards employment provided such child or grandchild is competent 

and sui table in the opinion of my trustee to undertake :particular 

duties. tt He also directed his trustee so far as :possible to 

seJ.l and convert into money all his estate before or as soon as 

th.e eldest of' his children attained the age of 45 years. 

As His HQnour said the will is one in which there 

are a number of difficulties. "There are confusions of thought 

and grammatical errors which make it doubtful whether anyone can 

re-ally feel any assurance that the coostruction to be :put upon 

tne will is the correct one." A few things are reasonably clear. 

I~ is evident that the testator, subject to :providing for his 

w~dow, intended his estate to be divided into as many shares as 

tnere were children who survived him and children who :predeceased 

h~m leaving issue living at his death, such issue to take equally 

between them the share both as to ca:pi tal and income which their 

respective :parents would have taken if' living at hi.s death. His 

Honour thought that by the initial gifts of' income, the income 

being income of residue, and the gifts being unlimited in :point 

of time, the testator intended to give his children who survived 

h1m immediate vested interests in corpus. For this conclusion 

H1s Honour also relied on the facts that in the substitutional 

g:i.ft to the issue of children who :predeceased him the testator 

referred to a share in both ca:pi tal and income which the :parent 

w<>uld have taken if' living at his death and that in the four 

subsequent clauses relating to the children's shares the 

testator used language, particularly in the second clause and 

a~ao to some extent in the third, which indicated that he regarded 

~s children as having already vested in them a share of capital. 
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The second clause does, as His Honour said, direct that whilst 

a child is unmarriedar if married until that child has issue 

who lives to attain 5 years, such child shall receive only the 

income "for his or her life of the respective share of such 

child .of mi.ne", and this cl.ause and clause 3 contain gifts over 

of the shares both of capital and inc-ome of children who die 

unmarried or without issue who attain 5 years. Upon this con-

struction of the will each child of.the testator upon his death 

acquired~ immediate vested interest in the capital of his 

estate and the four clauses which follow are trusts engra:fted 

upon those interests of ~uch a nature that, to the extent to 

which they fail , the previously vested interests take ef't'ect, 

Hancock v. Watson 1902 A.a. 14 at p. 22, and many other cases. 

We do not find it necessary to express an opinion whether this. is 

the true construction of tbs will. It will only assume 

importancs if the trusts contained in the four clauses are 

insufficient to cover the events which happen, and it is with 

those four clauses and particularly clauses 2 and 3 that we are 

concerned on these appeals. [The trusts contained in these four 

clauses have got somewhat out of order. The first portion at 

clause 2 should come first. It confines the interest of each 

child in nis share whilst unmarried or if married until such 

child shall. have issue who attains the age of 5 years to the 

income or that share. If a child dies unmarried or married 

but without issue who attains 5 years, the share of that child 

both of capital and incane goes over as provided in the clause. 

But it appears from the clauses as a whole that a child must 

not only marry and have such issue but must also attain 45 

be:f'ore becoming absolutely entitled tothe capital of his or 

her share, and that there would be a gi:f't over ot' the share of 

a child who married and had issue who l.ived to attain 5 years 

it' that child died under 45. Under clause 1 a child becomes 

entitled to the capital of his or her share on attaining 45 

provided he or she has.then been married and then has a child 
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alive 5 years of age or over. Clause 4 is not easy to c anstrue. 

Read literally it seems to provide that a child also becomes 

entitled to such capital after attaining 45 if he or she marries 

after that age and has a child who lives to attain 5 years of 

age. The clause would not then include a child who marries, 

then attai:ns 45 and has a child who subsequently attains 5. This 

happened i:n the case of Gilbert D' Arcy Rotton and Norman Blackdown 

Clive. It is apparent frqm the contents of the four clauses as 

a whole that the testator intended that his children should become 

.entitled to the capital of their shares on attaining 45 if they 

then had a child of 5 alive; and that if they had not, they should 

become entitled upon a child subsequently attaining 5. It does 

little violence to the literal reading of dause 4 to insert a comma 

after ·the word "marry" and construe the clause as referring to the 

marriage bef'ore or af'ter 45 of a child who on attaining 45 did not 

then have a child alive who had attained 5 but had a child born 

before or af'ter he or she attained 45 who subsequently attained 5. 

But whether that course is taken or the necessary intendment of' the 

clause is relied on, it is obTious, we think, that that is its true 

meaning. The interpretation is justified by the remark- of 

Lord Maugham in Parkes v. Parkes, 1936 3 A.E.R. 653 at p. 669, 

that where no technical words are in question and the intention 

of the testator can be collected with reasonable certainty from 

the entire will that intention "must have effect given to it, 

beyond and even against, the literal sense of particular 

e.xpressio:na "• Consequently Gilbert, when his daughter Sheila 

attained 5 on 28th April 1928, and Norman, when his daughter 

Dirleen attained 5 on 27th August 1928, became absolutely 

entitled to their original shares. His Honour has made 

declaratLons to that effect and from those declarations there 

is no appeal. We have only discussed this question because, 

in the case of' Norman Blackdown Clive, as it will appear, it 

is necessary to define his r.i. ghte in his original share in order 

to dispose of' the questions at issue on the appeals. 

Clauses 2 and 3 contain the gifts which giTe 

rise to these questions. Clause 2 relates to the case of 
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a spinster. 
Leila Ellie Rotton who died on 27th September 1948/ It 

provides that upon her death "her share both of' capital and 

income shall be divided share and share alike between my other 

surviving children or grandchildren according to the tenor of' 

this will". Clause 3 relates to the case of Mrs. Scholes who · 

died on 17th August 1944 married but without issue. 

survived by her husband who died on 20th June 1948. 

She was 

As her 

widower he was enti·tled to the income of' her share until his 

death. Upon his death clause 3 provides that her share 

"finally shall then revert to the capital f'und or be distributed 

share and share alike amongst my surviving children or grand-

children according to the tenor of' this will" • It will be 

seen that there are dif'f'erenc;es in the wording of' 'the two 

gifts over. That in clause 2 refers to other surviving 

children, whereas that in claus~ 3 refers to surviving children. 

That in clause 2 refers to an accruing share being divided share 

and share alike. That i~ clause 3 refers to an accruing share 

reverting to the capital f'und or being distributed share and 

share alike. 

The appellants contend that. either the"_eatate 

ot: Gilbert D' Arcy Rotton or his daughter Sheila is entitled to 

participate in the git'ts o~er of' the shares of' Mrs. Scholes and 

Leila upon their respective deaths. As Gilb.ert D' Arcy Rot ton 

predeceased them both, his e~tate cculd not pirticipate unless 

"surviving" means, as his executr~x contends, "surviving the 

testator" and not "surviving the child who diedtt. She also 

contends that,in the alternati.ve gif't, grandchildren are 

confined to the children of' a ghild who predeceased tbe 

testator living at his death. If this be right, as there was 

no such child but only children who survived the testator, the 

estate was originally divisible into f'ive shares and upon the 

death of a child under 45 or without issue who lived to attain 

5 years, the share of' that child, subject to the'provision f'or 

his or her widow or widower,would be divisible amongst the 
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other four children or their estates. His Honour rejected this 

meaning of' "surviving". He held that "surviving" meant 

"surviving the child who died "• With this we agree. It was 

regarded as well settled by Sir John Leach in Cripps v~lcott 

4 Mad. 11, decided in 1819, that if' there be no special intent 

to be found in the will, survivorship is to be referred to the 

period of' division. "If' a previous life estate be given, then 

the period of division is the death of' the tenant f'or lif'e and 

the survivors at such death will take the whole legacy". In 

King v. Frost 15 A.C. 548 at P• ~~' Lord Macnaghten, delivering 

the judgment of' the Privy Council, said of' the word "survivors'', 

"The survivorship indicated in the accruer clause IIDl.st be 

survivorship withraterf).llce to the persro on whose death the share 

is to go over". Roper c.J. in Eq. then wrestled with the 

meaning of' the strange expression "according to the tenor of 

this will 11 • He said "I think that the grandchildren referred 

to in the gift over are only those grandchildren who took an 

original interest under the terms of' the will, if' any - in the 

circumstances of this case, none. I think that this is what the 

testator meant when he added the words 'accord.ing to the tenor 

of' this will'. I put it in this way, that when he was dealing 

with the disposition of' the share which was being given over, 

he intended to have it divided between such of' his children as 

were then living and also those grandchildren who, according to 

the tenor of his will, too~ an original interest; that is, 

those grandchildren Who, according to the terms of' his will, 

took an original interest. I think he recalled that originally 

had a child died in his lif'etime leaving children, those 

children wouid have taken, and he intended to .bring them into 

share 11 • We cannot accept this meaning. We can find no 

warrant in the will for confining grandchildren to the children 
over 

of' a child who predeceased the testator. The gift/is to the 

surviving children or grandchildren which prima facie embraces 

all grandchildren in esse at the period of' distribution. The 
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words "according to the tenor of' this will'' are not at all apt 

to conf'ine grandchildren to the issue of' children of' the 

testator who predeceased him. The natural meaning of' according 

to the tenor of' a document is according to its drif't or general 

sense or purport or meaning. The g1f't is to surv1 ving children 

or grandchildren who are to take according to the tenor of' the 

will so that the expression applies both to children and grand-

children. Surviving grandchildren would be all the grand-

children of' the testator who survived the p.roposi tus, that is the 

child whose share is to go over, and not merely the children of' 

a child who predeceased the testator. In the proh.ibi tion 

against marrying a cousin the testator refers to "any grandchild 

of' mine", and he must therefore have contemplated that any 

grandchild of' his and not. merely the children of' a child who 

predec~ased him could·benef'it under his w.ill. He again refers 

to his grandchildren generally in his direction tD his trustee 

to employ them in his business if' suitable. The gift is to 

surviving children or grandchildren. 'rhe word "or 11 is the apt 

word to introduce a substitutional gl. :f't. If' the gif't was 

simply to surviving chi.ldren or grandchildren it might, standing 

alone, signify a gi:f't to the surviving children if' there were 

any and, if' there were not, a g1:f't to the surviving grand­

children: In re ColeY 1901 1 Ch. 40. In that case at P• 44 

Byrne J. said "Of' course, :the tendency of' the decisions has 

been, wherever the text allows it, to substitute f'or a parent 

a child or children, a~d that becomes a comparatively easy 

matter when there are words denoting an intention to divide tbl!l 

property into shares; but I have no such words here. I have 
' 

simply a gi:f't in words which create a joint tenancy amongst 

those who do take. I cannot predicate of' any child that that 

child takes a share." In the present case the testator does 

not expressly state that grandchildren are to take their 

parents share. But there are words denoting an 
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intention to divide the property into shares and it is not 

dirficult to imply an intention that grandchildren should be 

substituted for their parents and that members of both classes 

should take concurrently, Jarman 7th Edit, p. 1307, Theobald 

10th Edit. P• 474. Help comes from the provision that 

surviving children or grandchildren are to take "according to 

the tenor of this will". There is in the will the ini tia.l 

division of the residuary estate into the Shares already 

mentioned on the death of the testator and in that division 

the children then living of any child who predeceased the 

testator were given a. share. There is later the gifts over 

of the shares of individual children between the surviving 

children or grandchildren. These shares are to be divided 

between them according to the tenor of this will. This 

appears to mean that they are to be divided in the same way 

as the original division af the estate, that is between the 

children of the testa tor then alive and the children then alive 

of children of the testator then dead, such children to take the 

share their parent would have taken if then alive. It would 

seem that the testator intended to make a kind of sub-will of 

each accruing share and to make it subject to all the incidents 

attached to the original division of residue. Surviving 

children would take their accruing shares subject to the trusts 

c CJJtained in clauses 1 to 4 of' the will and only grandchildren 

who survived the propositus would participate. This appears 

to us to give eff'ect to the expression under discussion. In 

thi.s. way accruing sha-res will be. disposed ot: according to the 

general purport of the will. It gives a meaning to the words 

of' the gift over in clause 4 "~hall the~ revert to the capital 

t:und or be distributed share and share alike". Tha:t p art of 

the share which accrued to beneficiaries with limited interests 

would revert to the capital fund whilst that part which accrued 

to beneficiaries absolutely entitled would be distributed 

amongst them. 
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We have not discussed the effect or the declaration 

in the will that a child or grandchild who marries a cousin shall 

cease to have an interest. No argument was addressed to us on 

this matter. Suffice it to say that, · since there is no gift over 

or the interest on breach or tl1e declaration, it appears to be 

purely in terrorem and therefore void. 

For these reasons we are or opinion that the first 

appeal should be dismissed and the second appeal allowed. The 

order is appeal or Annie May Rotton dismissed. Appeal ot: 

Sheila D'Arcy Rotton allowed. Declarations in decretal order 

under appeal set aside. In lieu thereof declare that upon the 

true construction of the will and codicil or Gilbert· Henry Rotton 

deceased and in the events which have happened the share in the net 

capital of the testator's estate corresponding to the share or 

income which Isabel Lilian Scholes was entitled originally upon 

her death became divisible in equal shares between Sheila D'Arcy 

Rotton, Norman Blackdown Clive, Leila Ellie Rotton and Kathleen 

Clarice Marshall, and that the shares or Sheila D'Arcy Rotton and 

Norman Blackdown Clive vested in them absolutely and the shares or 

Isobel Lilian Scholes and Leila Ellie Rattan vested in them subject 

to the same trusts and limitations as their original shares. Also 

declare that upon the death or Leila Ellie Rotton the share in the 

net capital or the testator's estate corresponding to the share of 

income to which she was entitled originally and also the share 

which accrued to her upon the death of Isabel Lilian Scholes 

became divisible in equal shares between Sheila D' Arcy Rot ton, 

Norman Blackdown Clive and Kathleen Clarice Marshall, and that 

the shares of Sheila D'Arcy Rotton and Norman Blackdown Clive 

vested in them absolutely and the share of' Kathleen Clarice Marshall 

vested in her subject to the same trusts and limitations as her 

original share. Order that the costs of all parties of' the two 

appeals as between solicitor and client be :paid out of the estate 

of' the testator. 
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I am of·opinion the appeals ~hould be dismissed. 

The appeals are brought from a decretal order 

determining many questions arising under an unusual and obscure 

will. The only part of the order from which the appeals are 

brought is that Whereby Questions 3 and 6 of the Originating 

SUmmons are answered. These answers construe the directions 
I" 

in the will which, in the· events which have happened, govern the 

destination of the respective interests of the testator's daughters 

Isobel aEd Leila respectively in the corpus of residue. The 

events are that the former died married and without issue and the 

latter died unmarried. The consequence was that in the case of 

each of ~hese two daughters, the conditione which the testator 

attached to the gift to each of his children of a share of the 

residuary corpus was not fulfilled. Those conditions were 

fulfilled in the case of his two SODS Gilbert UArcy, deceased, 

and Norman B. Clive. The only other surviving child, Kathleen, 

has not falfilled those conditions. 

In the events which have happened the words which 

govern the destination of Isobel' s share are ''such share finally 

shall then revert to the capital fund or (sic) be distributed 

share and share alike amongst my surviving children or grand­

children according to the tenor of this will": i:a the case of 

Leila's share, the words are: "his or her share both of capital 

and income shall be divided share and share alike between my 

other surviving children or grandchildren according to the tenor 

of this will". The answer to the question in each case depends 

upon the construction of the words "surviving children or grand-
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children according to the tenor of this will". It is not 

argued that the words have a different construction in each 

di rec t1 OD. 

In the ease at Isobel' s share, the answer given by 

the decretal order is that it vested in Korman B, Leila, and 

Kathleen in equal shares; and, in the case of Leila's share, that 

it vested·in Korman B. and Kathleen in equal shares. The principle 

upon which it was held there was a vesting in the persons mentioned 

in the former case is that they snrvived Isobel, and, in the latter 

case, ·that they su.rvi ved Leila. Gilbert Dlrcy is excluded because• 

he did not eurvi ve e1 ther Isobel ar Leila. He survived the 

testator; and for that reason it is argued for the appellant, 

.Ailnie )[la_7 Rot toll, that it is contrary· to the intention of the will 

to exclude his estate from the gi:f't over of either Iaebel'.s or 

Leila 1 a share. 

ADother view is advanced for ·the appellot, 

Sheila D'Arcy Rotton. She is the daughter of Gilbert D'Arcy and 

the appellaDt Almie Kq, .hie executrix. The ·view is that, when 

the shares of Isobel and Leila respectively went over, they vested 

in the testator's children thea living and the children of' any 

child who predeceased ~sobel.or Leila, as the case may be. 

In the direction which applies to Leila's share, 

the testator has used the words "my other surviving children or 

grandchildren according to the tenor of this will". If the 

testator had left .out the word "surviving", all his children 

living and deceased, except of ccnrse Leila, would have been 

entitled to shares Wlder the gift over of' her interest. The word 

"surviving" limite or explains the word "other": if the word 

"surviving" were read to mean surviving the testator, it would 

add nothing to the description of' the class inte!lded to share 

under the gift over. In my opinion the word "surviving• means 

surviving the child whose share goes over: in this case the 

testator's children who survived Leila or were living when her 

share went over. In the case of IsObel's share, the word "otber" 
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is not used in the direction which applies to that share: but 

the word "surviving" is used, and I think it refers to the same 

class of children as that indicated by the word in the other 

direction: consequently Isabel's share vested in the testator's 

children who survived her. No part o:f her share or of Leila' a 

share vested in Gilbert D1Arcy because he predeceased both of 

them: and no part o:f it could have been transmitted by his will 

to his executrix, the appellant Annie May Rotten or their 

daughter, the appellant Sheila D'Arcy. 

The gifts to the grandchildren are by way of' 

substitution, but the operation or each direction constituting 

t~e gif't over to children or grandchildren is expressed to be 

"according to the tenor of' this will". As regards the 
immediately 

testator's grandchildren, the direction which/follows the trusts 

of' income is a gif't by way of' substitution applying to capital 

and income to grandchildren wh~se parent dies in.the testator's 

lif'etime. Under the gift, the grandchildren take per stirpes. 

There is no intention exhibited by the will to divide any share 

which goes over f'rom children to grandchildren per capita. In 

order to apply the directions given by tne testator to divide the 

share which went over f'rom either Isobel or Leila among the 

testator's children, who sur-rived either of' them, "or" (that is 

by way of substitution, not a·uccesaion) among his grandchildren, 

"according to the tenor of the will", it would be necessary, in 

my opinion, to give a stirpital construction to the part of the 

gift over by way of substitution, if' it were to operate. 

Gilbert D' Arcy did not f'all within the class of children intended 

to share in the interest that went over +rom Isobel or Leila. 

His daughter, Sheila D'Arcy is not entit~ed, although a grand-

child of the testator, to share in either interest. The words 

of the Will are not capable of a construction UDder Which she 

would be entitled to participate in the division of either of 

her aunts' shares. The answers·given by Roper C.J. in Eq. to 
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Questions 3~d 6 are, in my opinion, right. The will is so 

obscure and unusual that it is right to give the appellant and 

all parties their coste out of the estate, those of the Trustee 

as between solicitor and client: it was reasonable for such 

appeal to be brought. 


