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IN THE HIGH COURT OF AUSTRALIA

RIDGWELL

.................. SOMMERS AND OTHERS . ... __

REASONS FOR JUDGMENT

Judgment delivered af . MELBOUBNE =~
S FRIDAY, 13th JUNE, 1952.
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- SOMMERS & ORS.

ORDER

Appeal allowed with costs, including =zny reserved costs.
Decree of Supreme Court of 21st September 1951 sét aside.
In lieu thereof order that the claims in the suit to which
such decree relates be dismissed with c&sts. Liberty to

apply to this Court with respect to the form of order or

otherwise.
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SOMMERS & ORS.

DIXON G.J.
JUDGMENT WILLIAMS dJ..

This is an appeal by the defendant
Mrs. Ridgwell from a decree made by the Supreme Court of New South
Wales in its egquitable jurisdiction (Roper C.J., in Eq.) declering,
ss the plaintiff claims, that the plaintiff and the appellant are

entitled in equal shares end have been so-entitled since the date

of incorporation of Ridgwells (Campsie) Ltd. (now Ridgwells (Campsie)

Pty.bLtd.) to all shares in that company and to all rights of the
subscribers to the memorandum of association of that company to
have the shares therein issuedend sllotted to them and to all rights
in respect of these shares end to consegquential relief,. The

appe 1.1ent claims that she is entitled to the whole of these shares
and rights. The company which‘carries on the business of manu-
facturing and selling ladies frocks st Cempsie end Parramatta is,
of course, a separate entity and in law the owner of the business.
But, &s will appear, it has nevef really functioned as = Company.
No shares have ever ﬁeen allotted. There are simply eight
signatories to the memorandum of association for one share each.
One signatory, Ernest Arthur Marsh, is a co-defendant with the
appellant. He is her brother and has sworn in his statement of
defennce that he has no beneficigl interest\}n this embryo share

and that he has at all times héld it on trusi\for his sister. He
did not give evidence at the hearing and the contest throughout has
been between the appellant and the plaintiff respondent. She
claims to be beneficially entitlied to the rights of the subscribers

in all eight shares, while‘he claims to be beneficially entitled to

half of these rights. In substance the dispute is whether the
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appellant owns the business carried on by the company or whether
it belongs to her and the plaintiff in equal shares,

The question at issue is one of fact. An sgppellant
who seeks on appeal to reversé a finding of fact in the Court below
undertakes a heavy onus to satisfy an asppellste Court that the
decision below is wrong, the nature of which has been discussed in
gseveral cases in £his Court and in the House of Lords. It will be

sufficient fo mention two cases in this Court, Desrman v. Dearman,

7 C.L.R, 549, and the Commissioner of Taxation v. Clarke, 40 C.L.R.

246, and two recent cases in the House of Lords, Powell v, Streatham

Manor Nursing Home, 1935 A,O0. 243, and Watt or Thomas v. Thomas,

1947 A.C. 484, It is clear that an sppellate Court has a right

and a duty to examine the facts for itself but that st the same time
it should not overrule a finding of fact of the trial Jjudge which
depends entirely upon his estimate of the credibility of the
witnesses unless it is convinced that his finding is wrong. In

Dearman's Case, supra, &t p. 553, Griffith C.J. pointed out that an

appellate Court may review such a finding with grester freedom where
the judge hag found in favour of the party on whom the burden of
pfoof lies than where there has been a finding in favour of the
party upon whom the burden of proof does not lie. In Watt's Case
at pp. 487 and 488 LordjThankertbn stated three proéositions which
received the specifie aﬁproval of Lord Macmillsn and Lord Simonds,
and then added on the latter page "It is obvious that the value and
iﬁportance of having seen snd heard thHe witnesses will vdary
according to the class of case, and, it may be, the individual case
in question."

The present case has features which place the

appellate Court in a more favourable positioh than usual to .review
the findings of the Court below. For one thing His Honour has
found, to use his own words, that neither the sppellant nor the
plaintiff are witnesses whose credit gives any real assurance that
either of them has been wholly frank and truthful. The onus is on

the plaintiff to establish that he is entitled to a half share in

N
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the business, and a plaintiff whose evidence is so distrusted
undertskes a heavy burden, In view of His Honour's adverse
estimate of the credibility of both the principasl witnesses, the
case is one of those casgses which must be resolved chiefly from an
exeminstion of the documents and facts as to which there can be no
real dispute and the inferences to be drawn from the documenté and
those factis. To this extent at least a Court of appeal is in a
not unfavourable position to exercise 1ts own Jjudgment.

His Honour's reasons contain a helpful summary
of these principsl documents and-facté and it will be unnecessary
to cover the whole of this ground sgsin. It will be sufficient tc
concentrate upon those parts of the evidence from which we feel
compelled to draw inferences which differ from those of His Honour,
end which lead us with great respect to the conviction that his
final decision in favour of the plaintiff casnnot be justified and
thsat this is a case in which the sppellate Court should substitute

its own decision for his.

The appellant's husband died about Marcﬁ 1933.
For ten years prior to his death they had been engaged in carrying
on the business of manufacturing and selling ladies frocks, -
principally at Cempsie and Parramatta but also elsewhere. There- |
after she carried on the business on her own account. The plaintiff
igs a solicitor who has been practising on his own account since |
1932; He had met Mr, and Mrs., Ridgwell in the former's lifetime.
After Ridgwell's death the plaintiff's friendship with ‘the respondent
soon ripened and after eighteen months she became his mistress,
This liaison continued until théy guarrelled sbout November 1948,
Naturelly he soon csme to teke a keen persona; intérest in the
appellent's business affairs. In 1934 one braﬁch of the business
wag being carried on in George Street, Sydney. Thisrshop was not {
paying and the plaintiff, upon hearing that a lease could be \
acquired of premises in Market Street, suggested to the appellant |

that she should open a shop there instesad. He succeeded in obtain=

ing a lease of the premises for ten years at £55 a week and a
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company, Ridgwells Ltd., was incorporated on 10th February 193L,
so that 1t could become the lesseé and there would be no personal
liability for the rent, The lease required the lessee to build
a new shop front. It was also necessary to install new interior
fittings suitable for the business. The whole of the expense of
doing this work,amounting to about £600, was borne by the appellant.
The ﬁlaintiff's story is that he first suggested tc the appellant
that he should pay for the work and sub-leése the shop to her for
a term of from three to five years at £65 a week but that later

it was agreed that she should do the work and psy £55 a week. The
plaintiff also seid that it was agreed thet if the business was

a success he was to receive £é,000, Ir it‘failed, the lease was
0 revert tc him, This wes denied by the appellant. The 1and~;
lord sllowed thirteen weeks to complete the rebuilding before the
rent commenced to be payable. No shares in the company were

gver issued. There were the usual seven signatories to the
memorandum of associstion for one share each consisting of the

appellant and six other persons, mostly her assoéociates, and these

i shares were treated as though they:-had been allotted, and blank

transfers were sigﬁed by the signatories and retained by the
plaintiff. No ﬁritten agréemsnt for a lease and no lease was

ever entered into betieen the compeny and the appellant. The f
rent was met by the apbellant péying the company £55 s week and

the compeany paying the landlord.

The shop was not a success, and by October 1935 the
appellent was in serious finsncial difficulties. ~ On 21st October
1935 she executed a deed of arrsngement undef.the Bankruptcy Act
1924~1933 Part 12, assigning-hér estate\&g trustees for the benefit
of her creditors. She shut ddwn the Markéf Street business, and
remo#ed the interior fittings and stock to Campsie. She owned
the freehold of the land at Campsie on which thére.were erected
three shops and other premisés. One shop and part of these
premises were occupiaﬁfby her fof her Campsiefbusiness and the
rest of the premises was let. . She also had a lease of the shop

at Parrematta.
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The plaintiff went to a great deal of trouble to
savé the shbps at Campsie and Parramatta, He arranged with the
trade creditors that they would accept eight shillings in the
pound of the amount of their debts, six shillings in cash and
two shillings in four instalments secured by promissory notes
which he endorsed, and that upon pasyment of the cash the creditors
would authorise the trustees of the deed to sell the assigned
assets to a new company, Ridgwells (Campsie) Ltd., which was in-
corporated on 23rd October 1935, This compeny became a
proprietary company in the following year. He arranged with the
creditors other than the trade creditors that their debts should
be postponed and settled in various ways. He arranged for the
sale of the lease of the Market Street shop, the net proceeds of

saele being about £1,600, He arranged that the new company should

give an equitsble mortgage over its assets to the E. S, & A. Benk

to secure its overdraft at the bank snd to secure a guarantee for
£800 of moneys advanced to himself and oné H. B, Smith, a friend

and finaneisl adviser of the appellant, £770 of which was used to

. pay the trade creditors. He also gugranteed the new company's

. acecount for £500,

His Honour was of opinion that as between the
appellant and the plaintiff the lease, pursuant to the agreement

already mentioned, became the property of the plaintiff when the

‘Market Street business failed, sé that £1,600 of his moneys, that

is practically half the sum required to pay the trade creditors,
was used to repurchase the appellant's business, and that the use
of his money for this purpose, coupled with the other financial
obligations he assumed, provided strohg’ﬂgrroboration in the
plaintiff's favour of an agreement that he ghould have a half
share in the new business, He said "My view is that 1if the
plaintiff was or if, as between the plaintiff and the defendant,
the plaintiff was regarded as being entitled to the lease.of the

Market Street premises, then there is no doubt that when the




company was first formed it was formed on the basis of an egual
sharing between these two parties, I say that because the effect-
would be that £1,600 of the plsintiff's money went into this
company, end thaet in addition to that he incurred all the
obligations to whidr I have previously referred and these facts
together with the part which he tcok in the formation of the
compeny all form, to my mind, very strong corﬁoboration of the
gtory which he tells as to the interests which were to be taken
in it". |

If the facts referred to by His Honour were the

whole of the facts, and the parties were at arms length so that

the disposal of the lease was an ordinary business desl, it would

be impossible to disturb His Hénour's finding.

But they are not the whole of the facts, the intimate
ffiendship existing between the appellant and the plaintiff affords
an sdequate explanstion of his exertions on her behalf, and there
are later documents which tell strongiy in the appellant's favour

and are utterly opposed to the truth of the plaintiff's evidence.

It was the appellant who incurred the whole of the expenditure in

altering the shop. It was she who provided the rent. The whole
of the plaintiff's contribution wes the information that the
property was to let. 'If it had been a business deal betwesn
parties at arms length there would surely have been some agreement
as to when the £2,000 was to beccme payable. All the probagbilities
seem to point to the lease having been acguired for the benefit of
the appellant's business and to its having been sold_so that this
business could be resuscitsated. It was the lease and not the
plaintiff which contributed £1,600 for this_purpose. The state=~
ment of affairs disclosed sn unascertained interest in Ridgwells
Ltd, valued st nil. The trustees of the deed appear to have
known of the lease and of its sale, but it would not have been
easy in law for them to have got in the proceeds of‘sale seeing

that the lessee was a company and the appellant was aﬁparently at
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most a weekly sub-tenant of the company. Prcbably the trustees
did not worry beceause the trade creditors were evidently not
enxious to put the appellant out of business, They wanted to
‘retain her custom, and they were content to tske eight shiilings
in the pound snd reassign all her assets to the new company. Ir
they were prepared to ferego their rights to realize all her other
assets, they would not want to deprive her of any interest she had
in the lease.

After the reasssignment, Ridgwells (Campsie)} Ltd.
continued to carry on the businesg previously carried on by the
appellsant st Campsie and Parramatta. The freehold at Campsie
remained in the name of the appellant as trustee for the companya.
The plaintiff received weekly reports of the progress of the
business from 14th December 1935 to 13th June 1936, Ne real
inference in favour of the plaintiff that he had a half shere in
the business csn be gathered from this circumstence. He wss &
guarsnior of the business for £500 and moneys advanced to
H. B, Smith and himself by the bank had been used to pay the
;creditors. He had also signed promissory’notés in favour of the
creditors., He was materislly interested in the progress of the
business. The appellant drew = salary as msnsger. - The profits
. Were Peﬁained and used in the business., No shares of the company
were ever sllotted, There were eightvsignaﬁor;és to the
memorandum of association, the plaintiff snd six other persons
asscciated with hiﬁ and Marsh a brother of the sppellant. The
pleintiff obtained blank trénsfers from the other signstories
except Marsh and made annual retﬁrns showing that the issued
capital of the company was seven shares hg;d as to one shsre by
Marsh eand the other six by the signstories other than himself,
Apparently he had forgotten that he had signed the memoreandum of
agssoclation for one shares

On 3rd May 1938 the plaintiff executed a document

which purports to be a deed poll in the following terms:




"KNOW ALL MEN BY THESE PRESENTS that I
FRANCIS JOSEPH SOMMERS of Sydney Solicitor send
greetings WHERLAS a Compeny incorporated and
»reglstered as Ridgwells (Campsie) Pty. Limited
is trading at Campsie and Parramatta respectively
AND WHEREAS the assets of such Compasny comprise
the Preehold of premises at Campsie and the
Leasehold of the premises at Parramstta and Stock
Plant Furniture Fittings and goodwill of the busi-
ness carried on therein AND WHEREAS the igsued
capital of such Gompany comprises ‘seven one pound
shares one of which is held in the nsme of
Ernest Marsh snd the six remaining shares in the
name of myself AND WHEREAS the shere of the said
Ernest Marsh 1s held in trust for me sbsolutely
AND WHEREAS I am desirous of acknowledging that
the shares so held by me or in trust for me are
held by me on behalf of Gladys Mildred Ridgwell
NOW THESE PRESENTS WITNESSETH that I FRANCIS
JOSEPH SOMMERS do hereby declare and acknowledge
that all issued shares in Ridgwells (Campsie) Pty.
Limited held in my name or in trust for me at
the date hereof are now held by me in trust for
Gladys Mildred Rldgwell absolutely.

IN WITNESS WHEREOF I have hereunto set my
hand and seal the 3rd day of May One thousand
nine hundred and thlrty—elght._

SIGNED SEALKED AND DELIVERED :
by the ssid FRANCIS JOSEPH FRANK J, SOMMERS
SOMMERS in the presence of

A,E, OBERG
Articled Clerk with
F.J. Scmmers
Solicitor
Sydney."

The words "3rd" and "of May“ in the date asre-written in penc1l.
He handed this document to the gppellant and it remained in her
possession thgreafter. This document is on 1ta face completely
_opposed to the plaintiff's story. His attempted explanation of |

still
its purpose lacks conviction. He knew that the appellant might/

havéj%éﬁg%t to anticipate his cross-examination and explain:

its origin in his evidence in chief. He said he had handed. it
to the appellant about 1940 so that she could make use of it in
the event of his death while incurring the ‘grave dsnger of
travelling by car between Sydney end Brisbane on the business of
a Queensland compeny, Icicle Pty. Ltd. But the document when

produced tufned out tp be dated two years earlier, and the

company was not iﬁcorpérated until 22nd November 1938, that is

six months after its date. Later he tried to advance the link




with these dangerous Journeys by saying that he had mede at least

- one visit to Queénsland before the company was incorporated.

Previously he had said that he hsad made four or five visits before
he gave the appellant the document.

His Honour said "The document is a curiocus one.
In o sense it may be s8id to be inconsistent with the defendant's
claim in this suit, because her clsim is thst from the time that
this company was formed shé was beneficially entitled to &ll the
shares in it, wheress the dccument appears to be declaring s trust
in respect of the shares, which was then to come into effect for
the first time. It may, however, be susceptible of being read
ag merely evidentiary of an existing trust, and it is in that way
that the defendsnt has relied upon it in this suit. The
plaintiff's evidence as to the Queensland‘business wag scnewheat
shaken or weskened, I thought, by ﬁhe fact that when he was first
exemined on this document by his own counsel, he had the impression
that it had been executed about 1939 or 1940, and he associated it

with a business called '"Icicle Pty. Limited' in which he was

.interested, and put its prepsration and signing at a time when he

was engasged frequently on trips to Queensland. It subsequently
appeared that the document bore the date 3rd May, 1938, and fhat.
the company, Icicle Pty. Limited, was not in faet incorporated
until six months after that date. But he adhered to hisstory
that it was prepared in asscciation with the business of Icicle
Pty. Limited, and that he had commenced or had made at least one
trip to Queensland some time beforeithat compsny was incbrporated".

In our opinion the plaintiff's explenation was
more than "somewhat shaken or weakened" by his mistake ebout the
dates. It was shattered. Some parts of tﬁe document invoke
cament, It recites that the share in {the name of Ermest Marsh
ig held in trust for the.plaintiff while Marsh in his statement
of defence asserts that it was always held in trust for the

sppellant, But the ultimste trust is the same. In a lster




- A0 -

document it will be seen that the plaintiff, probébly with the
connivance of the appellent, told the Commissioner of Taxation
that this share was the property of Marsh. It states that the
shares are now held in trust end these words- are appropriste to
the creation of s new title which the appellsnt does net set up.
But they are susceptible of being read as evidentiary of an
existing trust and that is all the appellant claims, It is quite
clear-that the whole tenour of the document definitely supports
the appellant's case and throws the gravest suspicion on the
plaintiff's story. To be a true document, on his evidence, it
should have stated that the shares were held in trust for the
sppellant and himself in equal shares and not held in trust for
the appellant absolutely. If his evidence is true the document
must have been deliberately fabricated to avoid death duties. It
is impossible to accept the evidence of the plaintiff that the
document was handed to the appellant as an escrow,. It
guite fails to establish ﬁhat the document was not intended to
have an immediste operapion. ‘

The next transection éf importance is the sale
of the Campsie freehold. It was contracted to be sold on
1st May 1941, The contract provided that Ridgwells (Campsie) Ltd.:
should receive from the purchaser a lease of the shop and
premises in which its business was carried on. The purchase
price was £12,500, £500 to be paid to the agents as a deposit
on the signing of fhe contract, snd £12,000 to be discharged by
the purchaser taking over the first and second mortgages on the
property totalling £8,000 and by paying the balance in cash, We

a cheque for
know that the cash balance was £3,906.19. 1, and that/this sum

by o ,
was received/the plaintiff franthe purchaser's sclicitors on 26th -
Mey 1941 snd paid into the plaintiff's trust account on the same
day. According to the plaintiff the balance of the deposit.

received from the agents after satisfying their commission was

£225 and this 1is pfesumably the cheque which was paid into his

R R S |
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trust account on 17+th July 1941,

The respondent gave the appellant an acknowledgmat
in writing dated 2nd June that he held on her behalf the sum of
£2,500, It is in the following terms:

"133 Pitt Street,
SYDNEY
MRS, G. M. RIDGWELL

86 Orpington St.,
Ashfield,

This is to acknowledge that I hold on
your behalf the sum of two thousand five hundred
pounds (£2,500. O. 0)

DATED this second day of June 1941,

FRANK J. SOMMERS "

This is an important document, His Honour said "There is a
document - the first of the documents to which I refer -~ dated
the 2nd June, 1941, and therefore very shortly aefter the
settlement of the Beamish Street sale, which states thst the
plaintiff holds the sum of £2,500 on b ehalf of the defendant.
"It is an acknowledgment of a debt to that extent, The document
is, in my opinion, a very puzzling one on the evidence, It was
originally suggested by the plaintiff, when he was confronted
with it, thet it was an acknowledgmat of the fact thst he held

a substantial part of the proceeds of the sale of the Campsie
property. How the sum of £2,500 is related to the proceeds of
the sale of the Campsie propérty is something which I have been
unable to fathom. There appears to me to be no relationship
between the figures involved in the sale of the Campsie property
aid in the indebtedness of the company tS\thgse people, or in the
reductions which have been effected in the benk overdraft, to
account for a round sum of £2,500 as being part and parcel of
that sale. The plaintiff, at a subsequent time in his evidence,
furnished & curious explanation of the document. He said that

it was not executed or not drawn up and signed on the 2nd June,
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1943, but rather that it was prepared and'signed in 1943, and
that 1t was prepared to furnish evidence, if it was required, to
the Income Tex Commissioner in connection with a statement of
assets and lisbilities which Mrs. Ridgwell, the defendant, was
reguired to furnish to the Commissioner in 1943, =nd which was
in fect furnished in 194k, There is a correspondence between
the amount of £2,500 mentioned in the document and a particular
asset shown in the stgtement of assets gnd lisbilities, and it is,
I think, at all events possible that the defendant's second
version of how this document came into existence was the correct
ONE. At 81l events, although it has been debated from both
sides at considerable length, all I can say as to it is that I
do not understand what the £2,500 represented, and that it does
nct appear, at all events, with any reasonable certainty, that
it was necessarily related to the sale of the Campsie property”.
This is an important passage in His Honour's
julgment because he had previously said that at one stage during

the hearing of the case he had formed a strong impression that

. the real gquestion of fact might well be solved by a consideration

of what had béen done with the money derived by the company in
its trading and in the realisation of its assets but this line
of inguiry had, on the evidence, proved to his mind guite in-
conclusive, Accordingly it would seem that Hls Honour would
probably have dismissed the suilt if he had been sstisfied thst
the document related to the proceeds of sale of the Campsile
property. It is therefore unfortunate that the reconciliétion
suggested to us of this sum of £2,500 with the proceeds of sale
of the Campsie property was not proffered\ﬁo His Honoure. The
document is dated after the £3,906 had been ﬁéid into the trust
account but before the receipt of the £225. The balance sheet
of the company as at 30th June 1940 showed smong the lisbilities
a mortgage to Haigh £600. This was discharged out of the

proceeds of sale. The balance sheet also showed unsecured loans
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to the company by the plaintiff of £450 and the appellant of
£343. The mortgage to Haigh and these unsecured debts disappeared
in the balance sheet of 30%th June 1941, These three debts total
£1,393, and if this sum is deducted from £3,906 it leaves £2,513._
Perhaps the morigage @o Haigh had been reduced between 30th June
1940 and May 19ui by £80 which would convert the £2,513 into
£2,593, but the correspondence of the two sums would still be

c lose., The proceeds of sale were strictly the property of the
company but the plaintiff and the appellant would feel no
difficulty in treating them as the property of one or both of
them, If this document was signed by the plaintiff on thedate
i1t bears and relates to the proceeds of éale of the Campsie
property, it supplies cogent evidence that as between the parties
the business really belonged to her, The plaintiff's changes of
front in his evidence about the disposal of these proceeds can
only be described as remarkable. In his evidence in chief he
said that after discharging the Haigh mortgage, they were paid

into the banking account of the company. Later he 'said that if

e received them it was paid to Campsie. But it is clear that the

proceeds were paid into his trust account and not paid to the
company. Finally, in his evidence in reply, he said he always
hed large sums of cash in his possession and thet he had given the
=ppellent sums in cash equal to the proceeds which she had used

to make purchases of stock for the business, An attempt was

-made to corroborate this final version by showing that the value

of stock shown in the balance sheet for 30th June 1942 had
idncreased from £2,550, the figure shown in the previous balsasnce
sheet, to £4,166, but the attempt miscaritied because there was

a mistske of £1,000 and the figure should have been £3,166, It
xay be correct that there was some adjustment by which the £2,500
actually or notionally reached the compsny. The compsny's
overdraft with the bank was discharged by a deposit of £921 on

8th May 1941. . This was before the proceeds of sale were
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received but after the date of the contract, and this payment

may have been connected with the sale. The balance sheet of the
company &s at 30th June 1941 shows as en asset an advance of
£1,583 to the appellasnt and if these two sums are added together
they total £2,504. This would be a natural use of the money if
the proceeds of sale were the property of the appellant whe reas,
if they wsre Jjoint property, the advance should have been to them
both. No ne of these figures have been sufficiently elucidated
to élace much reliance upon them, But =21l the probabilities
suggest that the document was signed on the day it bears date.
That date is so soon after the receipt of the proceeds of sale by
the plaintiff that there is a nstural connection between the
preparation of the documémt and their receipt. The Cempsie
business was not in a sufficiently prosperous condition to advance
the sum of £1,583 to the sgppellant. It seems to be clear that,
apart from the possible advance -deposit of £921, no sums in
respect of the sale were ever paid into the company's bank account.
The £1,583 must be at most a book entry to account for sn advance
by the company to the appellant of moneys it never received, and
the only moneys that technically belonged to it which it did not
receive, so far as -the evidence goes, were the proceeds of sale
in question.

A The reasoning which led His Honour to discard the
document was, we venture to think, unscund,. He said it was not
proved with sny reasonable certainty thsat it was necessarily
related to the sale of the Canpsie property. But surely the
onus lay on the plaintiff to satisfy His Honour thset it 4id not
relate to this sale. He head at first a&mit?ed that it could
have done so and, in the statement of assets.and liabilities to
which His Honour refers, of which the plaintiff was the principal
author, there is a nbte in the plaintiff's handwriting attributing
this very sum to "Sale of Campsie". vﬁe venture to think that the

evidence as a whole guite fails to satisfy this>onus. In our




- 15 -

opinion the whole of 1ts trend is towards & findng that the
document was signed on its proper date and relates to these
proceeds of sale, The "curious afterthought" to which His
Honour refers, is, if true, an admission by the blaintiff that
this is another document fabricated, and in this case ante
dated’, to mislead the Commissicner of Taxation who was making
some inconveninet inguiries to which we shsll briefly refer st
a later stage. The document is addressed to the appallént at
86 Orpington Street, Ashfield. This was a property the asppellant
owned in June 1941 but did not own in 1943. So even the
address.  was faked to gix}e it verisimilitude.

Perhaps a few words should be said about the Haigh
mortgage. In 1937 the amouni owing to Haigh was sbout £1,800,
The plaintiff succeeded in purchasing the debt fram Haigh for
£900, He arranged with the company that he should be psid
interest estimated on a capital sum of £1,800, that the £300
should be paid of f by monthly instalments of £10, and that subject
to these conditions hefshould give the company the benefit of the
£900 reduction in capiﬁal which he had effected. This transaction
'does not sppear to us to throw any real light on the truth of
either story. It provided for repsyment to the plaintiff of
the whole of his capita} with a high rate of interest on the
outstanding balance, It was a transsction which might have been
entered into whether the plaintiff owned a half share in the
business or note

The next important document is a document signed
by the respondent on 7th March 194, It states that six shares
in Ridgwells (Campsie) Ltd. are held by th;\plaintiff in trust
for the appellant and that one share is held by Marsh in his own
right. This document was given to the accountants of the company
50 that they might answer a letter from the Commissioner of
Taxation dated 20th January 1944 asking them inter alia to furnish

a list of shareholders of the company as at 30th June 1943 showing

-
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full names, addresses, number of shares held by esch and paid up
value of each share, and to state if known or ascertainsble
whether the sheres were held by the shareholders in their own
right or as nominees, and if the latter to state on whose behalf
such shares were held and in what proportions. Admittedly the
statement in this letter that Marsh held one share in his own
right is false. It is another document, fabricated at least to
that extent by the plaintiff, to mislead the Commissioner of
would be
Taxation snd/completely misleading if he owned a half share in
the business. As a counterpart to this document, the plaintiff,
in a statement to the Commissioner of Taxation of his own assets
which includes a period after the quarrel,

and liabilities for the years 1936 to 1950,/did not disclose any
interest in the business in suit. . These documents on their face
also strongly corroborate the sppellant's case and are strongly
opposed to the plaintiff's story.

There is one further document which has already

been mentioned snd that is a statement of the appellant’s assets

end lisbilities as at 30th June 1936 to 1943 inclusive prepared

by the accountant on information supplied to him by the appellant

and the plaintiff to satisfy a further request for informsation
from the Commissioner of Taxation, This document shows the
appellant as the owner of six shares in Ridgwells (Campsie) Ltd.
in each of these years. His Honour said thet this document
contains false statements to the knowledge of both parties. This
may be true. Its only importance in the case is that it is still
snother document, if the plaintiff's story is true, fabricated for
a dishonest purpose.

There is & lot of evidence of other ventures in
which the appellent and the plaintiff engagea during their liaison,
sometimes on the basis of one-quarter and three-quarters and at
other times on helf shares, but they do not appear to us to throw

eny real light on the ownership of the business in dispute and we

shall not discuss them in deteil. The ventures were either in




- 17 -

the purchase of land and the building snd sale of flats or in the
purchase and carrying on and subsequent resale of leases of
licensed premises. The plaintiff ssid thet he gave the sppellant
a one-~fourth iﬁterest in the profits of the first form of ventures,
She said that the proceeds of sale of the Campsie land were used
to purchase this interest. As we have sald, the plaintiff at
first swore that these proceeds were never in his possession.
But it is clesr that they were peid into his trust sccount and
were used to a considerable extent to finance these ventures.
This evidence would also seem to corroborate the appellant's story
that the proceeds of sale were treated as hers and used to purchase
a one-fourth share in these ventures.

In the 1ight of all this documentary evidence to
the contrary it was not, in our opinion, fairly open to His
Honour affirmatively to find that the plaintiff was entitied to
a half share in the business. The foundation of His Honour's
decision is his finding that the proceeds of ssle of the Market
Street lease were the property of the plaintiff end were used to
purchase a half share in the buéiness. This finding really
rests on the plaintiff's evidence without any satisfactory
corroboration. The only satisfactory corrocboration wouid be the
clear evidence of some trustworthy witness or some explicit
document, But there is no such corroboration. The evidence
of the witnesses called by the plaintiff is quite equivocal and
_ the documents ss a whole strongly contradict him, Nothing the
plaintiff said could by itself carry conviction. He is by his
own edmission unscrupulous and dishonest. His story is, on the
whole of the evidence, glsringly improbasble, s.s. Hontestroon
1927 A.C. 37 at p. 50. |

In our opinion the appeal should be allowed with

costs, the decree below set aside, and in lieu thereof a decree

made dismissing the suit with costs.



JUDGMENT

RIDGWELL

V.

SOMMERS & ORS.

MCTIERNAN J.




RIDGWELL
Ve
SOMMERS & ORS.

J UDGMENT MCTIERNAN J.

The claim made by F, J, Sommers, the plaintiff in the
suit, was thst he and the appellant, Mrs. Ridgwell, were equally
entitled to the shares in Ridgwells {Campsie) Pty. Limited. The
company was incorporated in October 1935: 1t subsequently became a
proprietary company. Sommers claimed that their interests in t he
company were equal since its incorporation, He founded the claim
upon an oral agresment which he made with Mrs. Ridgwell imme diately
before he formed the company. Sommers said in his evidence thet
they agreed thst they would have equal interests in the company.

His was\the only evidence to prove that they expressly agreed upon
this condition. His Honour found that the agreement contained this
condition, consequently he made a decree upholding Sommers' claim,

The issued capital of the coupany consisted of eight shares,
Sommers held the legal title to seven of the shares. Mrs. Ridgwell's
brother, Ernest Marsh, held one share in his own name, The profits
of the compsny were never distributed.

Mrs. Ridgwell's evidence, if worthy of belief, would prove
that under the sgreement she was entitled to the whole beneficial
interest in the company.

At the time the agreement was made Mrs, Ridgwell was or
gbout to be the plaintiff's mistress and subsequéntly they lived
together amicably. Their illicit reletions did not cease until
1948 and then there were disputes between them as to the division of

agsets accumulated in speculations in which they had been co-
adventurers,

Roper C,J, in Equity, who tried the suit, expressed the
opinion, in his reasons for judgment, that both parties were
dishonest and untruthful persons., The perusal of the evidence
shows that His Honour's opinion is beyond any doubt right. Mrs,
Ridgwell's evidence is irreconcilable with some documents which

are unassailable, However her counsel made no attempt to



rehebilitate her credit. The aspersions upon Sommer's credit
were completely justified by the contradictions in his evidence,
his apparent readiness to change a story when it proved to be
adverse to his case and to change it into a version of a transaction
which suited his case. He seid that the documents signed by
himself, which in terms refuted his case,were not to be taken at
their face value or were false, and,as to some of them, designed
tc hoodwink Lthe Revenue Authorities whe were investigating Mrs.
Ridgwell's enxd his own financial affairs. These admissions were
very deétructive of his credit as a witness. It is a question
whether the documents or his evidence should be suspected of falsity.
The proof of Sommers' case requires that the strong proof afforded
of his adversary's case by these documents should be dispfaeed.
There was rezlly nothing in rebuttal except the very admissions
of deceitful conduct which left him without credit as a witness.

It is not beyond the proper discretion of the Court
in an appeal upon a guestion of fact to decide whether Sommers'
evidence was sufficient to displace the adverse effect which the
rouments had on his case. In my opinion his evidence failed to
do so0. This view does not involve the rejection of His Honour's
opinion as to the credibility of either party. On the contrary
it depénds upon His Honour's estimation of Sommers' credit.
Further, the view that Sommers 3did not meet the evidentiary force
of the documents does not involve the acceptance of any of Mrse.
Ridgwell's ewvidence. There is a patent inconsistency in Sommers’
case, On the one hand there are these documents, the work of his
own hands,rand on the other his orel evidence which the documents
in terms refute. The reconcilistion of the documents with his
evidence of the terms of his agreement with Mrs. Ridgwell has no
other basis than his own evidence: +th& is a very wesk basis.

It 1s the duty of a Court of Appeal, where the

question for its decision is one of fact, to consider the evidence

for itself and give the judgment upon the issue which the Court
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thinks right. The Court, of course, should not reverse a
finding of fact unless it is satisfied that it is clearly wrong.
Proceeding upon those principles, I should set aside the finding
that Sommers stipulated for a half interest in the compasny and
Mrs, Ridgwell agreed. )

The learned primary judge was of the opinion that
Bommers' evidence as to the agreement was corroborated decisively
by a number of undisputed facts and by other facts which the
learned judge found. For thst reason, as I understand the
judgment, the determination of the issue went in Sommers' favour.
The undisputed facts were mainly Sommers' part in the formation
of the company, his entering into obligations of a financial nature
on its‘behalf, his payment of money in order to launch the company
in business, end his deep interest in its affairs. The facts
found wers that Mrs. Ridgwell regarded the lease of the premilses
in Market Street and the proceeds of the sale of the lease as
belonging in fact to Sommers. The net proceeds were £1,600.
This was part of the moneys paid by the company to the trustee of
Mrs. Ridgwell's Deed of Arrangement in order tc buy back her assets.
With some hesitation, His Honour found that Sommers made unsecured |
loans, £1,200 altogether, to Mrs. Ridgwell before she signed the
deed, Conceding that Sommers did all these things, they tend, no
doubt, to support his evidence as to the stipulation for a half
interest in the company. But, even if their understsnding were
that under this corporagte form she should resume business entirely
for her own benefit,- in other words be the sole beneficial owner
of the shares - their relations do not ellow of ruling out the
probability that Sommers would have providé&“finance and entered
into finencial obligations in order to launch her again in businessa
It seems to me that the facts upon which His Honour relied as
corroboration of Sommersf evidence of the agreement are, to a

degree, equivocal. The intimate relationship and manner of life

of the parties camnot be left out of account in weighing the
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probative force of those facts. Did Sommers really stipulate for
a half interest in Mrs. Ridgwell's own business? Upon His Homnour's
findings, the substantial part of the monetasry contribution which
he made to enable her to have a fresh start in business was £1,600;
the net proceeds of the lease of the premises where her business
in Market Street had been conducted, To Sommers, this amount of
money was & windfall and he was spparently a men of means, The failure
of her business was the occagion of his reslising this amount for
the lease, - Sommers had imposed upoﬁ her the burden of the terms
upon which the lease was offered to him. She %as obliged by the
lease to spend a substantial amount in reconstrucﬁion. This
expenditure no doubt aggravated her financial difficulties. if
Sommers' story of his arrangement with Mrs. Ridgwell sbout the
lesse is true, it turned out quickly to be a lucky speculétion for
him but an unlucky one for her. Would he not have thought, when
their relastions were friendly, that it was fair to apply this
windfall of £1,600 to set her up again in business: and it was
clearly in his own interest that she should resume business at the
garliest possible time.

One of the documents to which reference has been made
is & declaration of trust which is dated 3rd May 1938, This is
in the form of a deed but without a seal. This document is signed
by Sommers and witnessed by a clerk in his of fice, | Sommers is a
solicitor and the document was prepared either by him or his clerk.
It recites that the issued capital of the company, wrongly stated
to be seven shares - it was eight shares - was as to one share
held in the name of Erhest Marsh snd as to the other gix shares in
Sommers' name; that Marsh held thé share In trust for Sommers
sbsolutely: that Sommers is desirous of acknowledging that the
seven shares are held by him on behalf of Mrs. Ridgwéll. The
operative clasuse of the document states that Sommers thereby
declares and acknowledges that "all issued shares in Ridgweli's

| (Campsie) Pt Limited held in my name or in trust for me at the
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date hereof are now held by me in trust for Gladys Mildred Ridgwell
absolutely". In the suit Sommers' case was that Marsh held the
share on trust for Sommers and Mrs, Ridgwell, The document
purports to set out the existing position of the shares. It does
not say that Sommers held them in trust for himself and Mrs. Ridgwell
equally. The document is inconsistent with Sommers' clasim that

up to the date of the institution of the suit he and Mrs. Ridgwell
were egually entitled to the shares. Sommers' evidence was that
the document was intended to be operative only in the event of his
death, and the risk of a fatal sccident on the rpads, against which
he said it was to provide, having passed, he assked Mrs. Ridgwell

to destroy the document. It was produced by her at the hearing

of the suit. Even if the document was intended to come into
operation only after his death, it is consistent with the terms of
the document that it was an acknowledgment thet from the beginning
of the compseny Sommers held the shares in itrust for her. It is
strange if Sommers' case is correct that the recitals in the deed
do not correspond with it: the object of the deed was to place on
record what their respective interests were for the protection of
Mrs, Ridgwell,

The next document is the memorandum made by Sommers
sbout 9th March 134, It records that six £1 shsares in the canpany
are held by Sommers in trust for Mrs. Ridgwell and that one share
is held by Marsh in his own right. This document was prepsred in
order to snswer inguiries made by the Commissioner of Taxation
gbout the company. Sommers met this document by saying that it
gave a false accounﬁ of the ownership of the shares. The onus was
upon him to demonstrate its falsity and I agfﬁnable to find that
he properly discharged it.

The third document is dated 2nd Juneldg.Sommers also

prepared this document, He . thereby acknowledged that he held on

Mrs, Ridgwell's behalf the sum of £2,500, At first he said that

these moneys were part of the surplus after mortgages were discharged




of the proceeds of the land at Campsie owned by the company.
The amount was more than half of the surplus, There was an issue
at the triasl whether Mrs, Ridgwell received the surplus. The
destination of these moneys would go far to prove whether their
interests in the company were esqual. But Sommers changed his
evidence and said the document was false and was really given to
Mrs., Ridgwell to ensble her to mislead the Commissioner of Taxation.
At the hearing an attempt was made to trace the surplus of the
proceeds of sale throuéh accounts,. The learned trial judge said
he was unable to fathom this document. It seems to me that the
onus was upon Sommers tc.displace by clear and satisfactory
evidence the first account which he gave of the document,
especially as the account told against his case, In my opinion
Sommers failed to do so,.

Upon the whole of the evidence, I am of the opinicn
the finding in favour of Sommers that he and Mrs. Ridgwell made
anl agreement thst each of them would take a half interest in
Ridgwells iCampsie) Pty. Limited should not be sustained. I

éhould allow the appeal.






