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Xn ny opinion this appeal should he dismissed.
The principal question is the construction of

s. 16 of tile Income Tax Assessment Act* I agree with the
construction whiich. the Chief Justice placed upon the section.
That is expressed in the judgment which His Honour delivered
at the hearing of the motion, after the argument upon the
objection, founded upon s. 16, to the admission of Mr. Tobin's
affidavit. He iras an "officer” within the meaning of s. 16
of the Act. Having regard to the proceedings out of which the
motion arose, the exception in sub-section 2 of s. 16 applied
to the affidavit, because the furnishing of the information
which it contained for use as evidence in the motion, was
connected with the office in which Mr. Tobin was employed by
the Commonwealth. The furnishing of this information for use
as evidence in the motion was done in performance of Mr. Tobin's
duty as an officer. The question then arises whether the
admission of tfcie affidavit was prohibited by sub-section 3.
Mr. Tobin was not required to give the evidence contained in
the affidavit. There is nothing in sub-section 3 which made
the affidavit inadmissible. The sub-section excludes the
obligation of an officer to produce certain documents and give
certain evidence, except in the circumstances which it mentions.
This is as far, as Rich J* said in delivering the judgment of the
Court in Q*Flaherty y. McBride. 28 C.L.R. 283 at p. 286, that

notthe sub-section goes. If an officer i©*'require<r to give evidence, 
there is nothing in the sub-section which excludes his evidence.
I am of the opinion that the affidavit was rightly admitted in 
evidence.



The next question is whether the finding that
there was a "breach of the undertaking was correct. When the
evidence provided "by Mr. Tohin's affidavit is taken into con~

Chief
sideration, there can "be no doubt that the/Justice was well 
justified in arriving at the conclusion that there was a "breach 
of the undertaking.

For these reasons I think the appeal should "be
dismissed.
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I agree. Mr* Gilmour's main submission, as 
I understand it, is that Mr. Tobin's affidavit is not admissible 
because there arises from section 16, sub-section (3)> of the 
Income Tax Assessment Act, which provides that an officer shall 
not be required to produee in Court any return, etc., or to 
divulge or communicate to any Court any matter or thing ccming 
under his notice in the performance of his duty as an officer 
except etc., a necessary implication that he is prohibited from 
doing those things.

In my opinion, there is no justification for 
making such an implication, or for giving the sub-section a 
wider meaning than its express terms* In express terms the 
sub-section only protects an officer from being required to do 
those things, it does not forbid his doing them. The difference 
between compellability and competency to give evidence is well 
known and the sub-section is concerned only with compellability 
and not with competency.

I agree that His Honour the Chief Justice rightly 
it is not contested 

admitted Tobin's affidavit and/that, on the evidence as a whole,
that affidavit forming part of it, His Honour was justified in
coming to the conclusion to which he came.
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I agreeo I may say that I am sure the careful
argument to which we have listened from Mr. Gilmour has 
placed before us every consideration which could fairly be 
urged against the conclusion to which His Honour the Chief 
Justice came. However, I am satisfied that the conclusion 
which His Honour has expressed is correct, I agree with the 
reasons which he gave for it.




