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This appenl erises ocut of an acticn brought 1is

the Distriet Court at NMudgee rfor demages for negligance.
The jury found a verdiet for the defendant. An application
was mede to the District Court Judge for e new trial. His
lonour mads an order for e new trial. There was aft appeal
from his order for s new trial to the Saprems Court, end
the Sapreme Court sst aside that order end in effsct confirsed
the verdiei, ¥rom the order of the Supreme Court this
appeal is brought ss ar right. The scilon was tn-uui.ﬂ
by the sppellant who, with his dsughter in the vekicle, had
- been driving his car upon a Mtﬂrmmm-ﬂu
obatacls in the form n!' s tut which had besn felled by the
respondest’s workmen, and in blz sttewpte to evold the tree
rai up & bank ané hit mm thersby conslderably amm
hie car. The plaintiff brought the action againet the
Council of the Munielpslity of the Shire. He put his case
riret in palssnca and tm in negligence. The trisl seems
to lwr- proceedsd on the dause of utm in megligencs, !o
zhw‘uﬁuumﬂlmmﬁmmmtmxw
and contributory ssgligmnce. The Judge left ibe case to the '
jury subetantially ss one for an sction of negligence with a
defense consisting of the dental of megligence end a ples of
comtribatory nﬁam The Jury found & gensral verdiot.

On the new trisl motion the learned jufdge was of opimion,

stated in a neutrel fomm, that 20 far aa the verdiet ntm




be attributed to a Tindiang of smtridatory negligence, that
finding ought not to have besn wade. The verdict being a
general verdict, £t is clenr that if £t wae possibly
attribatable to an fasue which vught not to have baen laft

to the Jury, 1t could mot etand. Upon the sppsel from ike
new trial order cbjeetion was taken by the plaintiff that the
learned Judge's ordsr for a ass trial involved no guestion of
law sid thsrefore ne appesl lay. mﬁm h2 of the Rietrict
Court Act 1912-1936 gives es sppeal if sither party ie
aggrieved by the ruling, ovder, direction Or decision of s
Jadge in point of law or upon the admission or rejecilon of
any evidenve. And ceotion ihh, which spplies to a case
sherse the appesl is brought by notice of motien, contains in
‘sub-gection {3) the not usfamiliar provision that et the
request af & psrty the Juige should meke s Nots of a gusstion
of lew which is rslsed. |

The firet question for consideretion 1s whether

the Seciaion of the Dietrist Court Judge 4id, im the language
of section 142, smount to a raling, order, dirsotion o
decleion in point of law hy which the garty was sgprieved.
The plaintiff, in appealing to this Court, has put forvard
the view that the spplication for e new trisl wes bused wholly
oa the costestlon thet the verdist of the jury was agsinst the
evidence and the weight of the evidence, and that thst does
mot involve any gquestion of law. His notice of motion for
a now trial is consistent, to say tha Jeset of 1%, with thet
doubt. It im worded in an untechnical way and says that
the ground «f the intsnded application is the defsmlt of tha
jury in that the verdict was aguinst the &tdanu. T™he
__Bistriot Court Juige, however, in dealing %@tgm spplication

for s new trial appsars t0 me to have made the gquestion
whether thers was any svidence of ciantridutory negligence £it

to be submitted to & Jury the busis of Mle decision. On
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four occasions in the cowrse of the report of his Judgment
he refers to that issue. 7The refereonces are in different
forzse. The first of them saye that on applicsiion for a
bew trisl the applicant assorts that there was no svidence
of contributory assgligence ob which a jury could asct and

the verdict was one to which mo reascnsble men should come.
Hot long after that statement His Honour ssys that the

wain guestion was whether there was svidence of contributory
negligence on which & jury eould act and thet purticular
points uenticned were the gpeed of the plaintiff's wehicle
and the state of the brakes on the plaintiff's motor car.
Having stated mors fully ths charscter of thesa two subsidiary
gquestions, His Homour says "these sre the questions I have
to declde, swhether there ls evidence of comtributory
negligence®. Then cm’ to the two sabsidiary issmes he
says the point is whether there was evidencs on which s jary
eould eay he was travelling at an excessive speed ~ a
dangerous spesd. 7heh st the close of his reascons the
learned Judge says Shat, whkilsgt the plaintiff aight be
disbelieved, 1% 414 not appear to him that the evidence
coald be sseumed to apeak to the contrary and huxla-np a
case of contributory megligence. Having further referrsd
to the description of evidence submitted to the jury of
cantributory negligence, His Honocur then concluded: "Consider-
ing the evidenes given in the case Lt seomp t0 mo such &
verdict would not be reached by reasonable men carrying out
the directions given to them”. That finsl conclusion is,
of course, consistent with elther view.. It is expressed in
language that might properly bes used if the only matier to
be considered were the consistency of the wverdict or finding
with the esvidence and the weight of the svidence. Bat
the languuge is equailly proper if the guestion is whwtlwr.
there is evidence rit to be submittied to & jury. It is
siways for the Judige to amiéi shether & partiy upon whom
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the barden of proviag ai issus falls feils to adduse evidentce
sufficient to diashargs ths onus., BSuch a guestion 1s s matter of
iaw. For the iasuffioiency of evidento to support ap iesus is

& matter of law, upod which the Court must dirssct the Jury. DBuat
it is not always a guestion of law whother svidense whieh is
adduced in suppert of an iesus is NOot oaly sulficient to dlischargs
the hard-n of proof but 30 conclusively satabliahse the ifiesue that
a fimding to ths contrary should be set sside. | In the present
cass/ths question of contributory negligence it lay upen the
dstendsnt to provs the iszue. In guesiions of negligence and
contributory negligence 1t would rerely be possible o say that
there was & sufficliency of evidence te support the issus and te
carry it to ths jury and neverthelsss st the saug time Lo sy

that the evidence was of such a quality ss t0 make an affirmative
comclusion on their part unreascnsble. in substance the gquestion
for the Dietrict Court Judge mast have been whather there was
oevidencs of sontributory negligence. Bat in any cese whatever
meaning is attached to the t;ml words guoted from his Judgment,
1t 1s quits clesr thet cbe of the stepe by which ke resched that
rn'ul conelucion was to determine that there was no ovidence rit
to he submitted to the jury of contridutory negligence. Such a
desision is & mattor of law. It was & matter falrly arising _
befere him on the motion for a new trisl. Indeed I think it was
impossible for him to dscide the motiocn upos sny other ground.

He 414 so dscide it and in wy opinion his decision clesarly
involved a queation of law. The provision, to shich I have
referred, in sec. lik(3) of the District Court Act does not appesr
to me to touch the pressnt case. It is encugh to sey that the
question of law arose ob ths motion for s mew triasl and was dealt
with by His Hoaour, The fact thet he eo deslt with 1t appears

in the shorthand notes takem sa it 18 to be sesumed with the
suthority of the Court at ihe tine end the provisicns ars therafere

surfieiently satisfied.  But the decisione show that the taking
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of 3 note i» not & condition precedent to the right of appesl,
although the emiasion to reguest that a nota be tsken if there
be nons, may mffect the exercise of the diseretlon of m
appellate Court. On sppesl to the Supreme Court their Honcurs
decided that thers was a sufficiency of evidence to jastify the
submission to the jury of the issue of comtributory negligencs,
i agree in their Honours®' decision. The eitustion appearing
from the evidence can he shortly stated. The pleintiff wae
proceeding from Ryletone along & road whish was net properiy
formed into s Formed road going towards Kandos.  He drove up
a hill which perhaps was not s very stesp hill, bat he drove
st some epecd. It had a gravel surfsce. When he got to the
t0p of the hill, 70 yards away there was visidls to him a tres,
which hsd bewa felled by the Shire Council's empleyees, lyisg
aerose the road. He eaye that he put en his brakes, hiz car
ekidded, it skidded to the left, and he went ap s bank and be
gkidded further until he hit a tree. The dasages to the cur
was msde the smbject o the action. The messuressnt of the
skid marks show that he had t»kld:ﬁuﬁ in all }.15 Feet. The

115 feet vae the full distance from the point where the akld
marke first showsd to the point at which he hit the standing
trese. le sctuslly lsft the road at a poiat 79 fest fria the
place where the skid marks wers first seean snd, sfter elimbing
the bank, which wae not u particularly high ons, the skid marks
woere shown ss snother Iﬁﬁ’%t. The evidence 16 not very distinet
a8 to the distance hetween the standing tree ihlch he asctually hit
and the felled tree which wae 70 yards below the course of the
nill. But there ia some evidence that it was 60 feet. At
all avente & policeman, who mmed the aﬂm«, said that
the skid marks commenced 9 or 10 fest from the top of the bill.
in the course of proving his damages the plaintiff put in &
full secount of the repsirs doms to the car and from that
account it sppearsd that his brakss had received some sttention
end there wae evidance thsat the ;,vlml-nn of the brakes were worn
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ani that thers was scme oll in the linings of the braies. On
the othtpﬂu;nd there was evidence thet his brakes had roceived
attention socme three weeks before the asccident. Whatever
vicw might have Desn taken of primary negligence cn the part
of the defendant, 1t was, in my opinion, gpen to the jJury,
upon these facts, to say thst the plaintifs waa treavelling at
an excessive sposd and also to eay that his brakes ware not

in proper order, and that the fact that the cer skidded and
climbad the bank was {0 some dagres attributable to his brakse
not being uniform and in good orm. It is a guestion
entirely as to what was open to the jury as s rsasomable
conelustion from the circumstances steted. The plaintifs
himself told ths policeman thst heo was travelling from 30 to
35 milies per hour and in evidence hes stated thet he was
travelling from 30 to 4O miles per hour but mot wore than 40,
as hs came over the top of the hill. In all the circunstances
it was, in my opinion, open to the jury to say that ke was
travelling at o much highey speed than that and to form the
conclusion that to doc 80 was in the circumstances negligent
on his part snd sxhiblted & want ol care for m safety of
himeslf und his ear. In thoss clroumstancos I am of opinion
that the appeal from the judguent of the Supreme Court ghoulad

be dismissed.

MCTIKRNAR J.

1 sgrae. 1 shall only add this. I think
that the aannsr im which the lesarsed tr\::gl Judge stated his
reascns for graating a new trial, loft some rocm for the

contentione, which Mr. May msde, a8 to whether thers was »
point of law upon which the sppeal sould be founded. But

upon ths whole ef hie Honour®s resscns, I sm of opinica
that the trial Judge am,mf clearly enough that there
was Bo evidence of contributery negligence. That, of
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course, is a guastion of lsw and therefore sn appesl lay
under sec. lils of the Diatrict Couris Act,

BELLIANS J.

I agree. I have nothing teo add.
WEEB J.

1 mgree.
KI170 J.

1 sgree.

The appesl will be dismissed with costs.





