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Zblo apjiaal artaaa out of an aofelon brought la 
«te lUlrlai Coart at Daigit for rtamgaa for aagllsaaea.
Tba Jar* found a mftlat for tha dwr«ada»t. Aa application 
was mAm to tbo £>1 strict Soar* !*&*• for a a w  trial. His 
Honour aa&a «i order for a aaa trial, tbmen aaa an a^aal 
frou lia order for a aaa trial to tba fiupra*a Court, and 
tbo iaproaa Court oat aaida that ordor and la affoot eoefiraod 
th# trardle*. From the ordor of tba aas>ro*a Court thla 
appaal la kradt aa of Ska actioa aaa lnatitatod
bjr tha ofpollaBt aim* «itb feta daogbtar la tha vahlclo, lud 
bam driving bla ear apon a atmatry road and aha a»t aa 
obataola la tfca font of a troa *Mch bad boaa fallad by th«
r*apandaat*a aovinan* and in Ms attonpta to avoid Uia tree

tree.ran ap a bank aad bit anothar, tharaby eoasldarabljr damaging 
Ma oar. tba plaintiff brought tba action agalnat tba 
Council of tba *ftmicl*alltar aT tba ahlra. la fat M m  «aaa
first 1» aalaaaoa aad *ba» la aa*Hgaaea.- tba trial aaa 
to bava praaaadafl. ok tba aaaaa aT action la aagllgaaaa. To 
tba oaaaa «T aotloa la nagllgaaoo tha dofaaaa aaa aot guilty 
aad contributory aagllgaaaa. . fbo Jttdga loft tba oaaa to tha 
|awr aubataatiaily w«a»^ » t t  actioa of BtgUfaM* «Mfc a 
mtmmm oonalotlag of tba danlel af nagligarwto and a »laa aT 
oontrlbatory negllgniico. m * # m  ***** a gonaral ▼ordlot.
®a tba aaa trial aotloa tba learaad Jaftga aaa oT opinion, 
atataft in a aaatral *o«a» that to far aa tba *erdiet ml#*



ba attribataa to m flaSiai of aeatrlbatory aegligaaaa, that
filling ought sat to haro bean Md«. Tha wfliet bolog a 
gonaral TwMlet, It la elaar that if It ma ywalkli 
ftttribatabU to an laaaa whleh ought aot to bars bseis laft 
to tta JUM7, It «q«U M( atand. Open tha appaal frai tha 
aaa trial enlit aaa takon by th« plaintiff that tha
laoraad Jadgo'a ordar far a aaa trial iavoXvad ao quaatloa of 
1*« aad iharafor* ao agpaal lay- jetton tl*2 of tha Biatrlct 
Court Jot 191M93& glvoa aa appaal if althar party ia 
aggriovad by tho raling, ordarB dlraatloai or daaialon of a 
Judgm in point of law or apon tha adnlaaioa or rojaotlcwt of 
any oridanao. Aad aeotlan tltfe, which applies to a oaaa 
sham tha aftpaal la brought by hdtiaa of aatioa, aontalna In 
aub-aaetiaa (3) tha not oafaailiar irorMw that at the 
rtMpaat of at party tho Judge ahosld otaha a nota oP a gaavtlon 
of law ohlalh !■ ralaad.

the first qantiOD for aasaldaration la a&athar 
tha doolaioa of tho ©latriat Gourt Jadgo did, la  Oa laagoaga 
of aootifltt ti»2, aaoant to a raliBg, ordar, dirootion  cr 
daolaian la point «r law by shleh tha party saa ag«risirad. 
tha p la in t if f*  In aspoaliag to th la  Court, has pa t forward 

tha visa th a t tha qpplieatloB for a new t r ia l aaa laaod wholly 
on tho eoBt«atloa that tha va td io t or Iho 3ary warn again at tba 
aridaaeo aaa tho salght af tlw  avldaaea, aiid that that doaa 
not iavolvo any gasatioa of law . Hia ’ aotlca a f notion fo r

a now t r ia l la  aoasiatant, to aay tha laaat af I t ,  w ith that 
doubt. It is  wordad In aa antoohnloal aay and aaya th a t 
tha ground «T tho Ĵ tandadapplleatlon la tha daffcalt of tha 
jury in th o * tha va rd io t was agalaat tha avidanoa. fha 
Matrlot Coart Jadgo* hosovor* in daaliag with tho qppllo atlas

V;:V;V, r''
for a now trial appaara to aa to taro *a«o tha q u aation 
ahathor ths*a waa any avldeaca of contributory nagllganao fit
to  bo aobaittad to  a Jwar tha baala a t Ma dseislon. On
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tba harden of proving an laws 2kUt faila to addaee ovtdeaeo 
suffieisnt to diaehargs tha onus. 'Snob a qnttleR 1 a a natter of 
In*. For the liHfrioiMwy of evideaoo to support as issus ia 
• matter of 1«>, upon which tba Court aut direst tba Jury. Sat 
it ia not always a question of lav abotbar svidaaee «Meh ia 
adducad in aupport of on taaua ia not only sufficient to dlsobarge 
tba kvd« of proof but so conclusively eetabliahee tbs issue tbat
a finding to tba contrary should be sot saids. - . in 'tbs present

onc aaa/tba qaeatioa of eontrihntefy negligence it lay opw tbo 
dsfsadsnt to prove tbs isms. in questions of negligence and 
coBtrilratozgr nsgligsaee it voald raroly be possible to eny tbat 
tbsro sas a aafftoienoy of evidenoe to support tie iasua aad to 
carry it to tba Jury aad neverthslsss at tbo sans tine to ser 
tbat tba svidaaee «aa of such a quality as to makm am nffimativs 
conclusion oa tbsir part unrsnsonsbls. in substance tbo (taestion 
for tbs District Court JFndge oast have boon whether tbsro was 
evidence of osntribntofy negligence. Swt in any oaao whatever 
nesnlng ia attaobod to tbs final voids quoted fros Ms jodgvsnt, 
it is quits clear that was of tbs stops by vMab fe» raaohsd Oat 
final conclusion aaa to dstsnaias tbat tbsro ass ao ovidsaso fit 
to bo subaitted to tbs jury of contributory aegligaaeo. Sach a 
daeisioa ia a nsttsr of lav. It vaa a natter fairly arising 
before bin on tbs notion for a ass trial. ' Indeed 1 think it was 
intpoosible for bin to deoido tbo notion npoa any other ground.
Ho did so decide it aad in or opinion hie decision clearly 
involved a question of lav. ffea provision, to vitieh i have 
refsrrsd, in ass. lUt(3) of tbs file trie t Court Aot does aot appear 
to as to toooh tbo present ease. It ia enough to ssy that tbs 
question of law arose on the notion for a ass trial aad van dealt 
with by Ma Honour. the fact that bn no dealt vith it appears 
in the ebortband notes taken as it is to be assonsd vith tbs 
sutherity of tbo Court at tbs tine and tbs previsions are therefore 
sufficistttly satisfied. Bat me decisions obos tbat tbs taking:
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et a not* in not a condition precedent to tba right of appeal, 
although tb» eolation to requeut that a nota be taken if there 
be none* najr nffoot tha exercine of the diacrotion of tha 
appellate Court. On appeal to *1* Snprem Coart their Hoaoaro 
decidua that tiurn aaa a eurficiancy of evidence to Jaetlfi fl» 
•tdsalMioB to the Jiuy of tha ieeue of contributory nagllgenee*
1 agree in their Hoaoara' decision. The aituation appearing 
fron the evidence eon he ehortly She plaintiff me
proceeding fran Rylotono along • rood vhieh me not properly 
foned into a fomed road going toward* Kandoa. **e drove up 
a Mil which perhapa van not a Tory steep hill, hat he drove 
at aone epeed. It had a gravel surface. ibon he got to the 
top of tho hill, 79 yardta t«ajr ttoe «m  viaible to M a  a tree* 
which hod hem failed by the Shire Council*e enployeea, lying 
aeroae the road. Be eajre that he pat on hie broken, hie oar 
ekldded, it skidded to the left, and he v«t ap a bank and he 
•Kidded farther until he hit a tree* 2ho damga to the cur 
me node the subject of the action. Tha aeecaraneat of the 
skid narka ehov that ho laid akidded in all 1X5 feet. the 
115 feet vae tha fall distance fron the point where the ekl4 
auRrke flret ehoved to the point at vhieh he hit the etanding 
tree. He actually left the Peed at a point 79 feet fron the 
plaeo where the akid narka were flret seen and, after elinfelng 
the hank, which me not a particularly high one, the okld aarko 
wore shows m  another jNSil’et. fhe evidence le not very dietinct 
an to the diet once between the etan&tDg tree vhieh he actually hit 
and the felled tree vhieh vae 70 yard* below tha coarse or the 
hill. Bat tho re la aotae evidence that it van 60 feet. At 
all evcate n polieoaan, who Meaeared Ihe distance, aaid that 
the eki& narka commcad 9 nr 10 feet fron the top of tha hill.
In the oouree tf proving hi* dapegeo the plaintiff pat in «
A»ll eccaant .of, the repaire .done to the car and fron that 
accoant it appeared that hie brakee had received eone etteation 
and there me evidence that ihe linings of the brekee vere »<mh*



anil tbat there was ease oil In tba linings of tha brakes. On 
tba otbap'feaM there was evidence tbat Ma brakaa bad received 
attantlon aoaa three weeka before tba accident. Hhataver 
view a&gbt have baas taken of prlaary negligence on tba part 
of tba defendant, it waa, In m  opinion, open to tba jury, 
upon these facts, to say tbat tba plaintiff aaa travelling at 
an excessive speed aad alao to aay tbat Ma brakes war* not 
in proper order, and tbat tba faat tbat tba ear akiddad and 
elisfead the bank was to bcmo degree attributable to Ma brakaa 
not being uniform and in good ordsr. It is a question 
entirely as to wbat was open to tbe jury aa a reasonable 
coaelualan from tbe olreunataneea atated. Tba plaintiff 
Mswelf told tbe policeaan tbat bo waa travelling froat 30 to 
35 ailes per fcou* and in evidenoo be ntatad that bo waa 
travailing froa 30 to 1*0 sllM per hour but not wore than UO, 
aa be osna over tbe top of tho MU. in all the cirtawstancea 
it waa, in my opinion, open to tba juigr to aay tbat fee waa 
travelling at a mob higher apeod than that and to fo» tba 
eonoluaion tbat to do ao was in the eircuKstancee negligent 
on Ma part and axMblted a want of care for tha aafoty of 
Mvsalf and Ms ear. in those dramas taaooa I asi of opinion 
that tba appeal frosi the judgment of the Supreata Court should 
be dl sal seed .

m i s w Lir
I agraa. I ahall only add this. 1 think 

that tho aammjr in which tho learned trial judge stated his 
reasons for granting a new trial, left son* roe* for the 
coatentlone, which Mr. My aade, an to whether there wan n 
point of law upon which tho appeal could be fminded. But
upon the whole of Me Honour* a reaeons, l a* of opinion 
that the trial Judge did decide clearly enough that that* 
waa no evidence of contributory negligence. That, of



coorit, is a quastien of lav and ther«f«r* an appeal lay 
under aae. 1I*U ©T th« Biairlet Coofta Aot,

IttUtfSJL*
I mgmm* 1 tmvrn nothing to add.
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■ I agree.

u m i -
I agree.

Ihm appeal will bo dlaaiaaed with coata.




