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SINON Vs PAYNE,

ORDER

Order of the Full Court of the Supreme Court
varied by substituting fbr the order as to the amount
recoverable a direction that judgment should be entered
for £548.11.5 together with an amount equal to the present
value as on 12th December 1948 of £1416.8.7. payable in
weekly amounts of £15 each and a direction that'there be an
inguiry by the Registrar of the Supreme Court to ascertain
the amount of such present value, unless the‘parties agree
thereon. |

Otherwise appeal dismissed with costs to be

taxed less the sum of £20.
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SIMON v, =~ PAYNE

UDGMENT : DIXON C.Jd,
WEBB J.

By the order under appeal the plaintiff respondent
recovered Jjudgment against the defendant appellant for the sum
of £2113.9.0 with costs in an action of contract. The order was
made by the Full Court of the Supreme Court of Queensland whigh
set aside a judgment for the plaintiff for £120 only, with costis,
given at the trial by Mansfield S.F.J.

~ The sum to which the plaintiff has been held
entitled represents the balance of moneys found to he payable by
the defendant to him in respect of the'g00dwill and assets,
including trucks and transport licences, of a carrying business
which the plaintiff had carried on but had made over to the
defendant.

The plaintiff had carried on for some ten years a
service for the carriage of goods beiween Redcliffe and Brisbane
and then he became bankrupt. By some arrangement, the nature
of which appears only indistinctly, one Gordon Brown bought from
the trustee in bankruptcy a half share of the business, and enough
money was found for the creditors to obtain a @ischarge for the
plaintiff. Thereupon Brown and the plaintiff were to dispose of
the business to the defendant. Brown and the plaintiff as
vendors -accordingly entered inte an agreement with the defendant
as purchaser, The agreement which was in writing under hand was
dated 1lst August 1947. Thereby the vendors agreed to-sell and
the purchaser agreed %o purchase the goodwill and effectis,
enumerated in a schedule, of the vendors carrying business upon
terms and conditions which the document proceeded to set out.

The price was fixed at £4000, Of this sum £1500 wag paid as a

deposit, £500 was to be paid on 5th August 1947, that is five days



24

later, @& further sum of £1000 was to be paid when, in the words
of the agreement '"the license plates for all trucks belonging to
the s=id carrying business are transferred to the purchaser", and
the b=lance being £1000, was to be paid by egual monthly instal-
ments of £100, "the first of such payments to be made one month
after the date of the transfer of the sald license plates”.
Posgesssion was to be given, and was 1n fact given, on the dsy
following, viz; 2nd August 1947. One of the conditions of the
agreement was that the vendors should not within five years
commerace or be engaged concerned or interested in a carrying
business within thirty miles of Redcliffe.

The schedule gave particulars of seven motor lorries
one of which was described as unregistered, (Scil. under the Main
Roads Acts 1920 to 1943) and it included spare tyres used in or
about the business and spare parts.

What the body of the agreement called "license
plates" were dealt with in the schedule by the brief item "3
Transport Licenses". These were in fact three licences to the
plain€iff, which in spite of his bankruptcy he still held, issued
to him under the State Transport Acts 1938 -to 1943. Those Acts
had i the meantime been repealsd by the State Transport Facllities
Act 1946 which came into forte on 8th April 1947. The licences
were maintained in force by the third paragraph of sec.5(3) of
the latter Act which provides that such a licence then in force.
should, unless sooner revoked or surrendered under the repealed
licensing provisions, continue in force until the currency or the
extended currency of such licence under the new legislation
should expire.

Under the repealed provisions a licence was issued
in respect of each vehicle the licensed carrier employed. Three
only therefore of the registered lorries transferred with the
business were licensed, bﬁt probably - there was not much difficulty
in subpstituting one registered vehicle for another,

Under the State Transport Facilities Acis a licence
is gi-ven, not in respect of the wvehicles, but for the carrying

servi<ce; though vehicles may not be used in the service unless
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they have been approved:' secs 27: 28: 37 and 38. Another
difference between the 0ld and the new legislation, one important
in this case, 1is that in the former there was no provision
enshling the transfer directly of licences from the licensee to

a proposed transferee; while sec. 43 of the State Transport
Facilities empowers the Commissi ner of Transport upon application
by the licensee and proposed tranferee to transfer a licence

under that Act, under such terms and conditions as he nay
determine.

Under the repealed State Transport Acts a transfer
of a licence could aly be effected by the licensee surrendering
the licence and the Commissioner issuing a licence in lieu
thereof to the proposed transferce, As Sec,}j3 of the State
Transport Facilities Acts applies to licences under those Acts,
and not to licences under the previous Acts, the purpose of
transferring the three licences in the élaintiff's name to ths
defendant could only be accomplished by a surrender by the
plaintiff of the old licences and the issue of a fresh licence
to the defendant, A difficulty attending this procedure was
that sec.29 requires the Commissionsr before he issues a licence
to invite applications for the licence by public advertisement.
But subsec,(2) of the same section provides by way of gqualific~
ation or exception that the Commissioner may, subjJect to obtaining
the approval of the Governor in Council, issue a licence without
such an advertisement where there are good and sufficient reasons
for doing so, The exception also covers the case of the issue
of a licence under the new provisions to the holder of a licence
under the old legisiation to enable him to continue the service,
The prties were probably not aware of all these provisions, but
on the same date @s the agreement was executed the solieitors
who drew it for the parties prepasred a letter to the Commissioner
from the plaintiff informing him that he desirea to have the

three licences transferred to the defendant or to have them

cancelled and reissued in the defendant's name and requesting the
Commissioner to do what ever was necessary for the purpose. The-

plaintliff signed the letter when he executed the agreement.
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“In these circumstances the references in the agreement to the
transfef of the licences or "license plates'" (equivalent
expressions) must be taken to cover the procedure by surrender and
reissue, The Commissioner's response was to inform the solicitors
for the parties that there were no provisions for the transfer of
licences issued under the repealed State Transport Acts and he
could only act under secs. 27 and 28 of the State Transport
Pacilities Act 1946, that is to say the sections authorizing him
to issue licences and approve vehicles. Whether there was a
misunderstanding of the course the Commissioner intended to take
or whether some other explanation accounts for the next step ddes
not appear, But the next step was the preparation and execution
of an agreement varying the first agreement. The second agree-
ment is dated 20th August 1952, It consists only of three
clauses. The first provided that the purchase price of the
goodwill and effects of the carrying business should be £1500
instead £4000 and acknowledged that the sum of £1500 had been
paid. The second clause provided that the purchaser should pay
the vendors "for the use of the plates granted to him by the
Commissioner of Transport the sum of £15 per week for a period |
of three years from the date hereof when the vendors should
undertake to have signed (sic) to the purchaser the rights of (sic)
such plates"; The third clause confirmed the principal agree-
ment "subjeet only to the variations herein contained and such
alterations if any as may be necessary to make the principal
agreement consistent with this agreement®.

| It is hardly necessary to say that the attempt
made by the second of these clauses to transfer or impart to the
purchaser the benefit of the licences of which the plates are
the outward symbol or manifestation is quite contrary to the
policy, and indeed the provisions, of the legislation. Sec.23
prohibits persons from using or permitting or allowing to be
used on any road a vehicle for the cafriage of goods unless
under and in accordance with a provisioniof Part III of the State
Transport Facilities Acts, Nothing in Part III would warrant

such & thing and no warrant can be found in any extension of the
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privileges given by licences under the repealed State Transport
Acts which sec. 5(3) of the State Tpansport Facilities Acts may
accomplish nor in the continuance of secs, 6,7,8,15,16,and 17

of the repealed Acts effected by sec.5(3)(i) of the latter Act.

Indeed it was not denied by Counsel that clause 2
of the sgreement of variation contemplated an illegality and
was unlawful,

It is guite clear that clause 2 is a basal parti of '
the agreement of variation and that the whole agreement must
stand or fall with it, This agreement must therefore be
considered as illegal and void. However the parties proceeded
for a time on the basis of its provisions. Gordon Brown it is
true soon dropped out. He received the full sum of £1500 which
had been paid by the purchaser and he thereupon resigned his
interest to the pléintiff. Hence it comes that the plaintiff,
without objection from the defendant, sues alone in this action
and does not join Gordon Brown as a co—?lainmiff. But as from
2nd August 1947 the defendant carried on the business, The
three licences in the plaintiff§ name did not expire all at the
gsame time but the earliest expired on 30th September 1947.

The Commissioner on that date extended all three to a uniform
date wviz: 30th April 1948, On 16th December 1947 the Commissione:
informed the parties that the approval of the Governor in
Council had been obtained to the issue of a licence to the
defendant under the State Transport Facilities Act and that he
would issue the licence to the defendant subject to the proper
observance of the requirements of that Act. The Commissioner
said that it would be necessary for the defendant to make a
formal application for a licence to obtain the surrender by the
plaintiff of his three licences, to submit the vehiecles for
inspection and to ferward certificates of registration, of
insurance and of inspection. When this was done a licence
would issue in the defendant's name with a currency to 30th
April 1948, The defendant sent forms of surrender to the
plaintiff and 'requested him to sign them. By this time the

parties were no longer advised by the same solicitors, The
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plaintiff's solicitors took the view that now that the
Commissioner was about to accept a surrender of the plaintiff's
licences and issue a licence to the plaintiff, the agreement of
variation providing for a payment of £15 a week for three yesars
was in~appropriate and they:  reguired that the parties replace
it with another agreement, in the meantime holding the surrenders
which the plaintiff had signed, The Commissioner had made a
circular demand upon all licensees under the repealed Acts to
renew their licences under the existing Statute beforé the 31st
January 1948 and to comply with this demand they proposed,
unless the matter was setiled before then to apply for a renswal
in the plaintiff's name. Such a licence would be transferable
to the defendant under sec. 43 of the State Transport Facilities
Acts, so to take the course indicated would not be inconsistent
with the agreement. But however reasonable the view may be
thought to be that the agreement of variation had become
inappropriate to the situation, the plaintiff was not entitled
t0 make it a condition of his taking further steps towgrds the
fulfilment of the transaction that the defendant should agree upon
new terms, «The defendant however did not elect to disaffirm the
transaction, either then or afterwards while the plaintiff
persisted in seeking & new agreement. On the contrary he
retained the trucks and continued to exploit the goodwill of

the business., He complained to the Commissioner and asked for
advice, The Commissioner naturally was more concerned with the
‘carrying on of the service. He sought payment of the fees due
monthly under the licences and as the end of January drew near
he wrote to the defendant's solicitors asking that before 31ét
of the month the application of the defendant, the surrender of
the plaintiff's licence and the other documents he had before
required should be forwarded to him together with a letter from
both parties stating that it was desired that the licence should
issue in the defendant's name, Otherwise he said the licences
would go on till 30th April 1948 when they would expire and then

they would be subject to his power to invite applications for a

licencs t0 conduct the service: sec.29(1). As between the
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parties the plaintiff maintained his contention that the
variation of 20th August 1947 was not applicable to an immediate
grant to the defendant of a licence and that a new arrangement
should therefore be madé. But to the Commissioner on 30th
January 19&8 the plaintiff sent in his surrenders together with
an application for a reissue to himself, There isstreferende
in the application to two letters to the Commissioner which prob-
ably explained the purpose, which, as stated in a letter to
the defendant's solicitors, was to satisfy the reguirements of
the Commissioner, to prevent a lapse of the licences on 31st
January 1948 (scil. as a result of non compliance with the
Commissioner's circular) and to protect the plaintiff's rights
pending further negothtions. |

The defendant also executed on 30th January 1948
applications for the issue of licences in his name but he did
not ledge these applications until 19th -April 1948,

Ih the meantime on 17th February 1948 the
plaintiff end defendant met at the latter's dwelling placse.
The plaintiff asked him for'some money. The material part of
the conversation is not in dispute, The plaintiff said that
according to the last agreement drawn up the defendant was
supposed to pay him £15 a week for three years. The defendant
replied that that was only while the licences were in the
plaintiff's name. The plaintiff said that that was the clause
in the agreement which he wanted altered. The defendant then
said "you transfer the licences (or plates) to me and I will
continue to pay you the £15 a week." The defendant said that
he would go to his soliciters and have the agreement altered.-
The plaintiff assented and séid that he would go to his
solicitors. On the same day the plaintiff's solicitors wrote
to the defendant's soiicitors confirming the conversation.
They put it, however, not as a concluded agreement but as an
expression of willingness to agree upon a variation of the
agreement, For after stating the effect of the arrangement
'-they added the words "pfovided that your client varies the

agreement dated the 20th August 1947 to incorporate such arrange-
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meni", end in a later part of the letter they used the
expression "if this arfangement is come to', To this the
defendant's solicitors replied that it was true that the defendant
was prepared to pay the plaintiff the sum éf &£15 per week for
the bslance of the terms of three years providing that the
rlaintifr traﬁsferred to the defendant the plates of the carrying
business, The letter proceeded "you might therefore ask your
client to reguest the Commissioner for Transport to have the
Plates transferred to our client and we would suggest that a
short amended form of agreement be completed by our respective
ciient thus putting the matter in order', Upon receipt of this
.1etter the plaintiff's solicitors at once informed the
Commissioner that both parties had come to an agreement in regard
to the carrying on of the service and the payment of the balance
of Turchase money, and sent him copies of the letters. They
reqv&éted the Commissioner to advise them whether he was

pre yared to proceed with the issue of the licences as previously
arr anged, But in stating that the plaintiff proposed to comply
with the requirements which the Commissioner had laid down as
early as 16th December 1947, the letter introduces the statement
with the expression "subject to the preparation approval and

exe cution of a suitable agreement between the parties,"

It is convenient to pause at this point for the
pur-pose of considering whether in spite of the expressions
corltéined in the plaintiffk solicitors letters the parties had
rea.ched a2 concluded agreement by which the defendant agreed fto
pay the plaintiff for the residue of the three years the weekly
sum of £15 if the plaintiff would casuse a licence forth with
to be issued in the defendant's name".

Mansfield S8.P.d. found that such an agreement
was made, His Honour said "On the 17th Februar& 1948 it was
verbelly agreed between the plaintiff and the defendant that
- the defendant would pey to the plaintiff the sum of £15 per week
for +the balénce of the period of three years, that is from 20th
Augnust 1947, if the plaintiff would transfer the licences to the

defendant", This finding was upheld in substance by the Pull
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Gourt,_althoﬁgh the formation of the contract was placed
rather on the offer of a promise by the defendant for an act.
The question however necessarily presents itself whether the
parties did not intend that the making of a written contract
chould be & condition or term of the arrangement so that,
unless and until such a document was agreed upon and executed,
the arrangement would have no binding operation. No doubt
there is mach in the correspondence which may be used with
nore or less plausibility in support of the view that when
on 17th February 1948 the plaintiff and the defendant ended
the conversation, in which they had reached accord, by agree-
ing to go to their respective solicitors they meant to treat
the preparation of a formal document as more than an express-
ion or record of an»agreement they had already concluded and
looked uponn it rather as the process which would produce a
contract between them from what they had only tentatively
arranged., It is seldom easy when éuch a guestion arises
to say whether the given case falls within such authorities

as Barrier Wharfs Ltd, v, Scott Fell 1908 5 C.L.R. 647:

Farmer v, Honan 1919 26 C.L.R., 183 and Sinclair Scott & Co. V.

Naughton 1929 43 C.L.R. 310 and Summergreene V. Parker 1950

80 C.L.R. 304 on the one hand or on the other hand within such
as Niessman v. Collingridge 1921 29 C.L.R. 177 and lennm V,
Scarlett 1921 29 C.L.R. 499, to mention only cases decided in
this Court. Here however we are dealing with an oral agree-
ment and the meaning of such an agreement is always to be
decided as a matter of fact. There are concurrent findings
that what was ssid amounted to a definitive promise, While
it is true that the letters of the plaintiff's solicitors
represent the arrangement as subject to the preparation
approval and execution of a formal document, that may be
accounted for less by the writer's conception of what was
intended by the two parties to the conversation of 17th
February than by a desire on his part to hold the matter open,
fearing that his client had gone too far and had committed

himself to his possible disadvantage. Farther it must be

remembered that the matter agreed was exitremely simple. : The
variation of 20th August 1947 contemplat-
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ed a weekly payment for thfee years and then a making over of
the licences to the defendant. If there was an inmediate issue
of the licence to the defendant there was, as the defendant
appsared to be saying, nothing to compel him to continue the
payments. All they were deciding on 17th February 1948 was
that if a present transfer or issue of the licence to the
defendant was obtained, he should nevertheless continue to be
liable to pay the £15 a week until the end of the period of
three years from 20th August 1947. To agree upon this simple
proposition finally would involve no difficulty about
consequential or subsidiary terms,

In 811 the circumstances it seems right on this
appeal to accept the conclusion that the parties made a
definitive agreement on 17th February 1948. It is not
necessary to consider whether the Siatute of Frauds could have
been pleaded on the ground that the oral agreement varied the
agreement of 1lst August 1947 and that the latter was an agree—
ment not to be performed within the space of one year from the
making thereof, For in fact the statute was not pleaded or
relied upon in the argument of this appeal. The plaintiff's
solicitors having informed the Commissioner atf once of the
position reached the latter answered on 17th March 1948 that he
would issue & licence to the defendant as from 1lst., April 1948:
if the latter complied with the requirements that he had already
stated that is on 16th December 1947. This answer was sent to
the defendant's solicitors. But it contained the information
that the licence fee would be 15 per eent of the gross revenue
. derived from the service, This would greatly exceed the total
amount of the fees payable under the old licences. The
defendant however did not then raise any objection on this score
and it can hardly have surprised him, in view of the changés
made by and under the State Transport Facilities Acts. of
course the purpose of doing so was to put himself in a position
to issue a new licence to the defendant. It is important to

notice that the Commissioner's notificstion meant that he

‘would accept the surrender as from 31st March 1948 and this he
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apparently did. The plaintiff's soliéitors prepared a draft
agreement embodying what the pafties had agreed upon on 17th
February 1948, The deferndant did not visit the office of the
Commissioner as he had been reguested to do and he d4id not
execute or accept the agreement, On 21st April 1948 his
solicitors informed the plaintiff's solicitors that he would

not sign it and intended to rely upon the agreements already
executed between himself and ithe plaintiff, In the meantine
several things had happened. In the first place the Commigslorel
had given the defendant a permit or permits to carry on the
service and had called in or confiscated the plaintiff's. The
permits had a months duration but they were renewed month by
month. The the defendant had sent in his application for a
licence. On the same day the plaintiff's solicitors had
informed the Commissioner that the defendant had not signed the
agreement and had asked the Commissioner to hold his hand and
this the Commissioner communicated.to the defendant. The
plaintiff's solicitors informed the solicitors for the defendant

that they could not allow the licence to issue to the defendant

‘unless he would carry out the new arrangement. They replied

that he would not sign the agreement prepared but would rely on
the agreement already executed.

However on 12th Méy 1948 the defendant again
applied to the Commissioner for the issue to him.of the plates
previously in the plaintiff's name, and on 18th May 1948 the
plaintiff's sclicitors wrote requesting the Commissioner to
issue to the defendant licences in respect of the carrying
service previously carried on by the plaintiff between Redcliffe
and Brishane. They informed the defendants solicitors that
they had done gso and that they relied on the agreement of 17th
February 1948. The defendant's solicitors took up the position
that as from 1st April 1948 the plaintiff's licences had ceased
and the defendant was under no further liablility to pay
instalments to the plaintiff, a view which both as te the fact
and the consegquence the plaintiff's solicitors contested. From

this time forward it remained only for the defendant to comply
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Commisgsioner's
with the/requirements already stated in order to obtain a

licence. He however continued the service under the monthly
permits. Communications from the Commisgsioner made it clear
to him that & licence would issue to him and indeed pressed
him to take the necessary steps. Be attended the Commissioner’s
office and supplied some of the necéssary informaetion and
documents, and nominated vehicles but he did not complete the
formal requirements, At length on 3rd November 1948 he
informed the Commissioner that he in turn had sold the carrying
business and asked him to issue the licence in the name of the
purchaser from him. The State Transport Facilities Acts
contain a provision forbidding the sale of a licensed service
unless twenty-one days notice to the Commissioner is first
given: sec.h2. Apparently the defendant failed to comply
with this provision. He was called upon on this ground and

on the ground of his failure to comply with the requirements of
the Commissioner to show cause why a licence should issue to
him. After various communications between him and the
Commissioner the latter informed him on 4th March 1949 that it
had been decided to isgue a licence to him for the carriage of
goods between Brisbane and Redcliffe from 1st. March 1949 to
31st January 1951 at a fee of ten per cent of the gross revenue.
On 25th March 1949 a licence was in fact issued to him. This
is clearly the fact though in his evidence he did not admit it.
A month later he sought to transfer the licence to the
purchaser but again he disregarded sec.[2. It does not appear
what the fate of the licence has been nor is its further
history material to the case,

V¥hat is material is that hefore this time, nsmely
on 13th December 1948, the plaintiff had issued the writ in
this action without waiting for the effluxion of the three years
from 20th August 1947. The instalmenis of £15 paid by the
defendant amounted to £375 making, with the £1500 paid as a
deposit, £1875. Turther moneys he refused to pay. He
maintained the stand he had taken that at the end of March 19438

he ceased to be liable to pay to the plaintiff any further
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weekly sums of £15 because he was thenceforward operating
under the permits to him and not under the plaintiff's licences,
which, having been surrendered, were cancelled,

Mansfield 8.F.d. treated the defendants
liability as governed by the oral agreement of 17th Pebruary
1948. But His Honour said "The defendant had the use of the
plates and licences which remained in the name of {the plaintiff
until the 30th March 1948 on which date they were cancelled.

In my opinion the licences contemplated by the agreement have
not been transferred to the defendant and the plaintiff has
therefore failed to prove a condition precedent to his

recovery of the sum of £15 for the balance of the three years'
period," His Honour found that besldes the sum of £1500 the
defendant had paid only £375 on account of the weekly payments
and that £120 remained due that is on the footing that after
the end of March 1948 no further liability to make them accrued.

In the Pull Court the view that the defendant
ceased to be liable to further payments at the end of March
1918 was not accepted, Townley J. who delivered the Jjudgment
of the Court expressed the view that although it was a condition
that the defendant should obtain the licences he too was under
an implied cobligation to do within a reasonable time all that
was necegpary for him to do to obtain them and that obligation
he had broken, Further he had repudiated his obligation to
make the weekly payments and this was before writ lssued.

He was lliable, so it was held, for the arrears of weekly pay-
ments up to the date of the issue of the writ, a sum fixed at
£548.11.5, and thereafter in damages representiing the present
value as at that date of the then future weekly paymentis to
20th August 1950, These then future payments were calculated
(erroneously as it now appears) as amounting to £1666.8,7 the
present value ofvwhich as at 13th December 1948 was fixed Dby
the Registrar at £1564.8.7. This sum and that of £548,11.5
amount to £2113.9.0.

The first step taken by the defendant appellant

in attacking the conclusions of the Full Court was to dispute



the‘fiee thatia centfae§¥resulted from the accord reached by
jtﬁe’ piamﬁff 'aﬁd the‘&éféndant on 17th February 1948,  For
,reasons to be glVen 1ater, it does not seem to aid
~the defendant even if he succeeded in this contention.. But
:‘tne ground upon which he supported the contention was that it
amounted on the. defendants part to an offer of a promise for
an act namely the,procuringethe Commlesioner to issue a licence
to the defehdant:and that before the act wasjdone he (the
defendant) had:fetracted’the offer.

it ie sufficient to say that tﬁis contention
gives the‘arraﬂgeﬁent on 17th February an erroneous complexion.
It'was not an offer of a‘prOmise for an act‘but an immediate
agreement to varyefhe terms of a prior contract still
executoryiso thaﬁ the eonsideration should be payable in the
specified instalmenﬁs in a different event. It is true that
the parties regafded the pfior contract as composed of the
original agreemeﬁt and of a variatioﬁ and that the variation
was in fact illegal and void, although they did not or '
probably did not eo7regard it. But the new variation-would
replace the illegal variation and operate on the original
contract whlch was not 1illegal, ‘

Adopting the view ‘that there was an immediate
oral variation and that-it resulted in the consideration
becoming £1500 (already paid)‘and a weekly sum of £15 payable
until 20th August 1950,‘the plaintiff procuring a licence for
the defendant, that meant that the plalntlff must do on his
part what was necessary and sufficlent to secure the issue to
the defendant of a 1lcence, the defendant doing all that he
reasonably could be,expected to. do to fulfil the conditions oh
his part to he observed and,perfermed by him as the person to
whom the licence was to issue. |

TFor the defendant appellant it was then contendeo
that the plalntlff had failed in the performance of essentlal
condltlons Without the fulfllment of which he was not entltled

to the weekly payments formlng part of the con51deration.

'-‘First it was said that the plaintlff had not caused the llcence



o the defendant but on the contrary the defendant

the permits under which he: carried on the

;busizmss,‘and alternatively the licence, 1ndependently and,
'fso ta epeak, not derivatively from the plaintiff but by an
‘roriglnal tlthsE The answer to this lies in the facts.
;'Whatever mistakes the plaintiff may have made in attempting to
restrain the 1ssue by the Commiss1oner of a licence until the
’deferment resumed the performance of h1s liabilities, the

! contract remained open and before it was too late the
'plalxatiff made an unconditional request to the Commissioner to.
‘1ssue=the 1icence to the defendant. Backed as this was by
:the surrender he had 1ong since lodged by the approval of the
Governer 1n Gouncil a.nd by the willingness of the Commissioner -
to 1icense the defendant on his COmplying with the necessary

cond:tions, no more remained for the plaintiff to do. The

. deferndant- being in possession of the permits delayed the

performance of his obligatlons without Whlch a 1icence could
’not 1seue.~ The permits were however the consequence of the
‘fpleixatiffs havingdsought to effect a transfer.of the licence
h[iby'its surrender‘end reissue, and they represented an ad
interim method5ef carrying forwardothe completion of‘the
centiact. "Theidefendant had denied his obligations under the
agreement as varied on 17th February 19&8 and the default which
delayed comolete fulfilment was his.z Secondly it was said
for +the defendant that the licence 1ssued sub;ect to a fee of
Lten percent of the Tevenue was & different thing from ‘the
',licence contraeted for. The aggregate fees for the three
lieencee under the repealed legislation amounted only to
SM.B 8, a month. But the agreement Was made in a conditicn
of the law which gave the Gommissioner authorlty to fix the
fee and in,all other materiel respects the licence was that

cantemplated. , The alteration of the fee was a risk which

fei:L upon the purchaser. The fact is that the defendant

Obtained and enjoyed the assets and 8o0dwill of the Plain“ff °

”ol;busxness inecluding the privilege of carrying on the trade and

T;!thet substantially is what he bargained to get  He cannot



' {wnile retaining'and enjcying these tangible and intangible

: assets resist payment of'the con31deration moneys.

The delay that was experienced was in part ‘due

to the parties making‘and aoting upon the agreement of
variatlon bad for illegality but 1t was due in greater part,
and later on altogether, to the defendants' own refusal or
fallure to perform the dutles of cooperation in obtaining the
llcence which such an agreement always implies. To place
upon him such an obligatlon is no more than an application of

the general rule stated by Lord Blackburn 1n Mackay V. chk

1881 L.R 6 A C 251 at p.263 that where in a written contract
it appears that both 1art1es have agreed that somnmlng shall
be done Whlch cannot effectually be done unless both concur
in doing 1t, the constructlon of the contract is ‘that each
. agrees to do all: that ls necessary to be done on his part for
the carrying out of that thlng though there may be no express
words to that effect.

If the view were taken that the conversation of
17th February l9h8 between the plalntlff and defendant did
not amount to a concluded agreement varylng the former contract
or contracts the defendant would hardly be better off. Then-
the situation would be that the partles would be thrown back
~on. the original COntract of. lst AUgust 19&7. They w0uld
‘have proceeded, on the mlstaken supposition that they were
bound by the varlation of 20th August 1947, to carry it out by -
,a sdbstituted method cf performance." Then at ‘the defendants
1nstance the plaintiff surrendered his licence to enable the
defendant to obtain a licence. g Long asfthe process was and
" much as it deviated in deta11 from the performance contemplated
by .the orlglnal agreement, the reeult was that which the
cidefendant had bargalned for and the delay in obtalnlng the

"‘;result was due, as to the earlier part to what he concurred :

olin and, as to the - later part, to hls own default. Hav1ng
Vy'dbtained in snbstance what he bargained fcr and hav1ng :,«

”f’dbtalned 1t 1n conseqnence of the contract he could not be :

kjallowed to escape payment of the conSideratlon moneys.‘?



17.
There is no ceounterclaim by the defendant for damages for any
breach by the plaintiff of any obligation express or implied
on his part to be performed. On this footing the plaintiff
would be entitled to the unpaid balance of the full comnsider-
ation of 24000, But accepting the view that an oral agres-
ment of varistion was concluded on 17th February the consider-
ation money to which the plaintiff beceme entitled was £38L0
/consisting of £1500 deposit and £2340 veing £15 a week for
three years,

The view of the Full Court that the defendant's
refusal further to pay the weekly sums ensbled the plaintiff
to sue for the present value of future paymenis as damages
has not been contested.

A mistake however wes made in the Full Court in
stating that £1666,8.7 was the balance left after deducting
from £1965 the amount of instalments which fell due up to and
before the issue of the writ, that is £5u48.11,5. The balance
is £1416,8.7. The sum of £1965 is the excess of the total
amount of the weekly payment for three years,£2340, after
deducting the amount of the weekly payments actually made
viz: £375.

The order of the Full Court should therefors be
varied by directing that Jjudgment should be entered for
£548.11.5 together with the present value as on 12th December
1948 of £1416.8.7 paysble in weekly amounts of £15 each and Dby
directing an inguiry by the Registrar of the Supreme Court to
ascertain the amount of such present value, unless the parties
agree upon it.

The misteke if discovered in time might have
been corrected without an appeal and indeed it was not
expressly mentioned in the notice of appeal to this Court.
But the correction of the mistake might have involved some
costs. A deduction of £20 from the costs of the appeal will

be sufficient,
Subject to the above variation the appeal

~should be dismissed with coste to be taxed less £20.





