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These ave eappeals frow arsezements of incoue
tax in respeet of exech o¢f the {ncome vears ended 3I0th
Tune 1044, 1949 and 1946, The same gusetions srise on
each sppeal, namely (1) whether the income in auestion
wag devived fromw winning bels on raes-hgrees: and, if eo,
(2) whether it was the regult of earrying cnm the business
ef racing or Betting er both,

The mppellant taxpayer had been succeseivsly
s ecarpenter, worke fhrﬂmnn and a oafe proprietor before
the income years inm questions bul during the whole of the
firet income year and for nine monthe of the gecond year
he waes a hotel-keeper at Ipswich and then beearxe a farser
near Prisbane and later near Toowoomba., He eseld his
cafe for abeout 21300 in ¥arch 1643 snd s few months later
boeught the hotel for #1400, The balsnee of his eapital
was them about £1000,

In each of t e ithree inecome years he included
in his returne cerisin sunms as being the provesds of
winning bete, not however as sssecsadble income, but as
capital veceipts. For the first two years the respondent
Commiwsioner appenrs to have acoeplted thease returns as
being correet, e he accepeed on the dasis of the returans.
But after learning of a conviction of the tax ayer for the
effence af selling wine for more than the price fixed by
law, he decided o amend the assessments for the firet twe



u’raa

yearYs by treating the slleged proceede from betiing as
assessable fnoeme, In one year the taxpsyey wom £925

as prize money for horse-racee; But this prize money

does not appeay to have been trested by the Commissioner

as sesessable inecome. This may suggest that the Commissicner
regarded theee alleged betting proeesds as having really

been derived from the sale of liguor.

The betting wins olaimed by the taxpayer totalled
£892E for the three years is question, being £2398, 23675
and 21864 for the years ended 30th June 1944, 1945 aand 1946
respeetively. During those years the taxpayer claimed
to have made 602 bets, ineluding 279 wisning dets, He
eaid thet he had o betting transactions between 18th
sugust 1943 and 9th Pebruary 19447 but he claimed to bave
won at 23 raoe wmeetings cut of 29, and te have won 41 bete
out of 77, between Sth February and 30th June 1944, He
also olaimed to have won at 35 ocut of 55 race meetings,
snd to bave won 123 bets out of 269, during the year ended
30th Jume 1945; aud to have won at 24 out of 44 race
meetings, ind %c have made 111 winning bets out eof 268,
for the yesy ended 30th June 1946, He further olaimed
that money stsked by him during the Shree income years
ranged Trom 248687 to £10152,

During the yeay 1944 and thereafter the taxpayer
purchased several race-horses, OUne oalled "Nitvan® wes
bought for 2862 and won six raves., Another, “Hale Oirl”
was bought for £100 and won three rages. “he was bought
for breeding purposes also, Three other race-horses were
bought for pricew not stated., One, "Ztaffon®, won five
races, snd sach of the other two won a rase, The ineocme
tax return for one year disclosed £950 prize money. .

The taxpayer did not keep reoing stables: bdut
he employed seversl trainers, from whom he obtained
information for betting purposes. He also empleoyed a man



to make bete for him, o that he might get longer odds,

Feom one bookmaker, ¥idorne, the taXcayer won
#1000 in two bete on "Hitvam®, cne (1 Novembe: 1949 and
the other in Javuarxy 1946, libeorne was called s a
witnere by the taxpayer and produced his Yetting hook
showing Lhat twoe 2uch beis wevre mades but %o find that
taxpayer wae the person who madte thoge bete I have to
acteent Elborne's and the taxpayer's evidenoe ng to that,
snd I do s boeause re suggestion wag rnade that Ylhorne
wae ret telling the srutk, The taxpayer enlled anothey
tookmaker, Creighten, whe eaid he had made bete with bim,
but did net say that any bvetl was woo Ly the tazxpayer. %
the time when the bete wers made with Liborne and Crelighion
the taxpayer vae a farmmer,

In Jewuary 1046 the taxyayer pald 7157 for the
Bervioe of mares with & view to bresding“s horse capsble
¢f variying ay oclours®, as he pul it.

The boeks of avcount kept by the taxpayer,
first ae a botel-keeper and later as a famer, were writien
up by ene, Fichel, uke a registered tax agent. iichel
was ¢alled by the taxpeyer and sald that the books eof
seogunt were written up freom information supplied by the
taxpayer, The tickets for wianing bLets would have been
handed back %o the bLookmakers in retura for the amounts
won., As Yo winning bets then Nlohel hed te rely on what
the taxpayer teld him. Taxpayer cald be recorded all his
béte in rade booke; Dul that those booke were burnt from
time to tise,

If the taxpayer's bvaitiing and recing operations
were as extensive as he elaiwed, then I thionk he carried
en the business of betting on ragse~horses during the rirst
inoome year in guestion and the business of horee racing
and betting on horee races during the remaining two yearas.

I bage thie view mainly on the considerable avount of tiwe
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spent by him on rasing and betting opervations, the very
large propoytion of his assbts SM income applied to them,
and the ayetematic meihods employed by him,which were,

I thisk, really direoted more to making profit thas
deriving pleasure. The taxpayer's hotel was a small

one as the prise he paid for i¢ suggests., His wine

gquota was only #7 & wonth, He olaime he made a loss on

the farm of over 2500 im the last of the three income years.
It is net alwaye casey to conclude that sn individusl carries
on the dusiness of racing or betiing when at the same time
e has another business whioch erdinarily would de a full.
time ovcupation. OUn the one hand it might well be that

& wan of considersble means oould give ae much time to
razing and betting ae the taxjayer did, witheut being
properly found te be carrying on the business of raciug

oFr betting., “n the other hand, while it is true that

in some peculisr cireumetances a man might indulge in
racing or betting even beyond hie means mevely for pleasure,
it ia move likely to be for profit where his betting or
racing transsotions are so heavy as to be out of ywwﬂm“
to his assets or income and arve systematioaslly condusted,
as in this caee, However, there ie ne uingle faster or
group of facvtors that points %o a betting or racing
business in any case in whioh it apoeare. Hany factors
wight be commom te the setivities of twe imdividuals,

and yet, because of the presence of other factors, a
different conelusion might properly be reached in respect
of those persons by the same evurt, The test is both sudb.
jective and objeotive: it is made by regurding the sature
and extent of the aotivities under review, ss well as

the purpose of the individual sngaging in them, and, as
counsel for the taxXpayer put 1%, the determination is
eventurlly based on the large or general impression gained.

% far I have asstumed that the taxpayer was
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ab Duey and au sustesiful on the Yave-oourses as he claimed.
fut he jwpressed me unfavourably during his eross-ecxamination,
pore psrticularly ou the soture of Lhe evidence he gave at
his trial for pelling wine shove the fixed price, Fegause
of this, and in the feoe of eeriain entries in hie books
of aaaau&%lmud for other reasons nerealler aprearing, I am
not prepared Lo sceept nis aviéwn#& u® to ihe extent of
nie purchaves snd seles of liguer, I think it ie move
likely than net that much of hir inceme whiech he attridbuted
to betting wing wag the proeteds of zales of liguoy bayoend
his guntazs. He sald ke purcheaerd from one, Peronee,
*one big eask of wine® containing sbeut 60 gallenz for
about 2100, Thi- was cuteside hie guota for wine, iIas °
sadiafied that he nade that purehase oun the 19tk Cetober
1943, as his booke show, Fut his booke slso shew that
sbout twoe momthe sfter paying thie £100 i.e. on the 18th
Deoembeyr 1943, re vaid Fere: ee & derontt of £12.10,.0 on “*casks®,
On having his attention drawe Lo thie latter entry he
said that he might hgwﬁ been lax in paying Toromec’'s
secount, Michel aa#&d throw no further light on the
matter, bevond guggesting that £12.10,0 cight have been
a payrent fer the “easke®, ,gain the taxpayer did not
put the proceeds of his extra-gucts salee through the
cash register, and gave no e iufactory explanatien why
he 4148 not do se. Further, he said he put receipte frem
seeomedation in the hotel through the cash register; but
that he did net keep a separste socount of the receipte from
accemodation becaure the amounte were small, lowever
during a substantisal period be had many american scldlers
staying at the hotel st week ends and charged B/- te 10/-
for bed and breaifast.

Ag I find that the taxpayer did not make &
full and true diselosure of all the waterial faotr nececeary

for nies sesesesent, because he d4id not state that bhe wae
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carmying en the business of raecing or bettiing, or state
faotes frem -hieh that would have sppeared, I hold that

the Commiesioner was at liberty to anend the sssessmentes,
See 3, 170 (2)(b) of the Income Tax Assecsment Aot 1936
1947, It is not material that the asesesements were nade
because the Commissioney may have thought that the zopey
alleged to have been won st betting was really the preceeds
of liquoy salee. It was sufficlent that there was in
faet not 2uch & full and true disclosure as aforesaid,

Then as regards all three scsessments the
burden was on the taxvsyer $e¢ prove that they were
exoessive, Jes 5, 190 (b) of the Income Tax Asseamment
Aet 1936 « 1942, This burden he has faiied to discharge
in reppect of any of the three income years,

The Commissioner imposed additional tax in
sceordance with his sutherity so to do, wmmbsd- under 5,226,
and I see no ground for interfering with this metion, or
for making sny definite. recommendation to him in relation
to such sdditional hx’:t submitted bty counsel for the
appeliant taxpayer., The Commiselonsr might have felt
convinged, se was probably the case, that some of the
income olaimed toc have besen won at betting was really the
proceeds of salee of liquer, and n:'i;&;ﬂatﬁt to remit
any part ef the additional tax in respect of that income.
However he might well see fib to forego additional tax
as o the balance of such imcome, The whole of such
income iz taxable, se 1 have found, but fer the purpose
of the additional tax, the Commissioner is at liberty teo
make his own findings as to how mush income was from liquor
sales, and how muoh from betiimg. The texpayer did wia .
21600 frow Elborne and the Commissioner might see fit to
remit additional tax attributable to this £1000. | -

The appeals sre dismisced and the sseesements

confirmed, The appellent taxpayer will pay the amiaﬂam&
his coats of the appeals.
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