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On the 12th December 1952 I annocunced the award
of £10,500 to ihe plaintiffs for salvage services to the
“staniixﬁﬁﬁ and her (argo; but I reserved the questions as to the
apportionment of the reward among the plaintiffs and the
proportion thereof to be pald by the cargo owners, as I under-
stood the parties desired to endeavour to agree on those matters,
I also reserved the guestion ax‘ﬂﬁatsﬁ_ » '

I am now informed by the solicitors for the
parties that tae'pzegﬁxiien:ta be borne by the cargo owners will
be settled by the defendants; but that it is desired that I
should apportion the award among the plaintiffs without hearing
further evidence or argument. In making this apportiomment 1
have had no difficulty as between the tug owners and the erew;
but as to the share of each member of the crew I have had litﬁli
to guide me. It is clear enough that a heavy burden rested on
the nuteéﬁﬁ Chief Engineer, and more particularly on the .
Master; as to the others I have nothing hett@&»thanAtha rates

of their :aunaaratiaa;uayiégi,_4,,*é~F

Award the plaintiffs £10,500 for the salvage
services rendered by them to the ship "Stanfirth" and her Cargo
together with costs, including reserved costs and costs of the
transeript of the shorthand notes, and condemn the defendants in
the said sum and costs.
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~ Decree that of the said sum of £10,500 the sum of
x?,a@a be awarded io the plaintiffs the owners of the %nz '
" James Paterson”, and the sum of #3,%@ be awarded to the
plaintiffs the master and erew of the said tug *James Paterson”.
Deeree that the said sum of £3,500 be apportioned
among the master and crew of the tug "James Paterson”, as
followss~ | | |
Te
The Master (Captain Wttley) £400
Nate (N. C. MeBain) 300
_ Chief Engineer (J. Y. MoDonald) 300
Second Engineer | 250
Wireless operator and Leading m each 225
Other members of erew, km& 3%‘
Reserve ii’aﬁm ﬁs apply for further relief or
ctherwice consistently with this decree.




This is an ection in the Admirslty

3&risﬁietian of this Court brought by James Paterson

& Company FProprietary Limited as owners of the steam

tug "Jemes Paterson" snd by her Master and crew asgainst
the ship "Stanfirth" and her ecargo, claiming eempsaaatiea'
for salvage services performed by them to the "Stanfirth"

and her cargo off the east coasts of the States of

Vietoria and New South Wales between the 12th and 18th
August 1951, /

- The defendants entered en appesrance in
the action; +that for the ecargo required a statement
of eleim to be delivered, On a summons for directions
Dixon C.J, ordered that the setion proceed to trial
without pleadings; that the agreed vslues of the
"gtanfirth" snd her cergo be filed before triasl; that
lists qf documents, ingluﬁing scrap and bridge and
engine room logs, relevent to the watiers in issue be
exchanged by the parties; sand thet such documents or
photostats be made available for mutusl inspection.

It was aslso ordered by consent that the parties be
at liberty to adduce the evidence of the mas%eé and

members of the crew of the *gtanfirth” by affidavit, sab}aet

to any spplication as te cross~exsmination of any &3§ene§z.
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The agreed values as filed sre i~ 1

1. "Stanfirth® -  £383,750 sterilng or
£479,687 Australian currency

2, Cargo - £47,973 Sterling or
£59,966 Australisn currency

Converted at £125 Austrslism ~ £100 English,
~ An order by Dixon C.J. for the yiva voce
exsmination of certain members ar‘th@ erew of the ship
"Heronspool" before the Principal Registrar on the 3rd
Oetober 1952 lapsed, as the action came on for trial
before me on that date and the evidence of the members
of the orew bf the "Heronspool" waes, by consent, taken !
as soon as the case was ¢alled on for hearing, to enable
them forthwith to rejoin their ship and proeeed asbroad,
on 9th August 1951 before the tug “James
Paterson" proceeded to render to the "Stanfirth" the i
services for which the compensation is claimed an
‘agﬁeemnnt was made between the plaintiff company ae owners
of the tug and as agents for the Master and crew of the
tug and the agents for the "Stanfirth" and her owners and
the British Phosphate Commissioners, the ounmia of the
eargo and freight. This agreement pravided‘éﬂ§gg~3;§g
that i~
1, The tug “"James Paterson" was engsged to proceed
from Melbourne and to endeavour to salve or
assist the "Stanfirth" then approximately 32
miles west of Cape Everard on the Victorian
coast (38.10 8. 148.45 B.).
2. (a) If the "Stanfirth" should be brought to'purt
or her safety otherwise secured by or with the
assistance of the tug "James Paterson" the
services of the tug should be remunerated on a
salvage basis, and in ascertaining such remunerstion

no regard should be paid to clauses 2(b), 3(a),

3(b) and L4 of the agreeﬁant.
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2.(b) If the ship should not be brought to port
or her safety otherwise secured by or with the
an&ﬂama of the tug, the tug's remuneration
should not be less than a sum equal to £12.16,0
per hour from the time of commencement of
preparation for the »ﬁnyuﬁau of the tug from
Melbourne until she returned to her berth there,
with a minimum charge of £350.
3.(a) There should be the same hourly payment if
the services of the tug became unnecessery after
she left Melbourne, or if the "Stanfirth" should
be lost. |
3¢{b) 1If the order for the tug to proceed should be
cancelled prior to .the tug leaving Melbourne
pmt am;—um be made at the sasme hourly rate
from the time of commencement ef preparations
until the tug was again ready for harbour service,
and in sddition all eosts incurred in preparing
‘tm tug for sea and restoring her to harbour
working conditions should be borne by the hirer,
he £12.16,0 per hour was based on normal award rates
for towage work in the Port of Nelbourne, If the
plaintiff company in order to render assistance to
© the "Stanfirta® should be obliged to psy the crew
inereased rates of pay, or to provide for additionsl
manning, the extra costs should be a charge againat
the hirer. |
5. £10.10,0 per day should be charged for the useé of
the tug's hawser from the time the ,“‘ commenced,
Loss of or dsmage to the hawser should be charged
agaeinst the hirer.
The plaintiff compeny cleims that the account,
if rendered for services on s towsge besis only,
would smount to £9,454. 1. 11, covering a period of
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17 days 14 hours 15 minutes that elspsed between the
time that preparations were scommenced for the tow, i,e.
10.30 aom, on 9th Anguf and the time of amlﬂim of
the tug's voyage on her return to Melbourne st 12,45 a.m.
on the 27th August 1951, Extra remuneration was paid
snd sdditional crew engaged,

1 proposec. to desl first with the evidence
showing how the "Stenfirth" csme to reguire the servises
of the tug "Jemes Paterson®, . "

The aritiah Fhosphate Commissioners were
the charterers of the "Stanfirth®, which is a steel
screw steamship belonging to the Port of Lendon, of
7285 tons gross and 5147 tons net register, L4ii7.8 feet
in length, 56 feet in beam, 38,1 feet moulded depth,
powered with triple expemsion engines of 510 N.H.P.
working up %o 2500 indiecated, snd fitted for burning
0il fuel,  The charter party was dated the 25th April
1951 end was originelly for twelve months; but this was
extended for a further six months in direect continuation.
Under the sharter party the charterers were to provide
the fuel oil for the "Stanfirth" and eccordingly on the
17th July 1951 et Melbourne the "Stanfirth® received
into her bunkers sbout 605 tons of fuel oil, She then
proceeded in ballast to Nsuru snd there losded 9300 tens
of phosphates. She was on her way back to Melbourne
when her bunkers becsme exhsusted, although it was
ealeulated that there was enough oil to take her back
to Melbourne snd still leave a three days' reserve.
Bowever, it wes discovered later that the bunkers
contained a large guantity of sludge,

On the 8th August 1951 shen the "Stanfirth"
wag north of Cape Green t;u Chief Engineer reported a
sudden drop in the tank soundings, snd later that
day estimated that there was only 66 tons remalning, '
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which, however, the Master mmt would be m:‘ﬁ#i&%
to make Port Phillip st a speed of 10 knots, But at
7+30 p.m, when Gebo Island was sbesm a fresh to strong
north westerly wind wes encountered with rough seas
which freshened to a full west by south gale at 2 a.m,
on the 9th August, At 5 a.m, strong head gales and
rough seas were encountered and the "Stanfirth" was
shipping water overall and making little progress snd
 precticelly hove to, Visibility wes poor. The westher
persisted with full head gsles and rough seas snd heavy
swell, end at 6 s.m. the Msster, reslising there would
not be enought fuel to make Port Phillip, radioced to
Melbourne for tug assistance, & @timated the position -
of the "Stanfirth® at that time ss 38°,17' 8 148°,36' E,
approximately 29 miles south of the Smowy River. At
9 a.m. the "Trienss" then forty miles astern was reguested
by the "Stanfirth" by radio to stand by, snd at 11,30 peme
she arrived and stood by. |

During the 9th August the weather garaiam
with fresh to gale foree head winds snd rough seas, and
| at about 5.45 pem. taa laster ordered the -mgims to be
stopped to preserve fuel for the suxiliaries, after he
had brought the "Stanfirth" asround to lie with the wind
%o starboard besm. With the wind slightly abaft the
starboard besm the "Stanfirth" gmaaany edged away from
the coast. The estimated position at noon that day was
38%23' 3 148°,18' E, ebout 31} miles south of the Snowy
 Riven, | |
o At 10,30 a.m. on the 10th August sll fuel
0il was exhausted, with the #mg;stim of a very small
quentity whieh the chiefl aagiawr‘uaa using to ag&iﬂ
the Wmaing of timber, and all power on dynamos, galley
m suxilisries was shut down, the wireless being | operated

by battery.
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The pqsition of the "S8tanfirth® at noon

was sbout 35 miles south of Cape Everard, revealing an
easterly drift of 38 miles since noon on the previous

day. | | : |

The weather conditions throughout the 10th

August were such that the "Stanfirth" was rolling heavily
with vioclent lurches and was shipping water fﬁrum and

afts Bhe was also drifting. The direction of the wind
varied from west by south to south west and its force

from 8 to 10 on the Besufort scale, There were heavy
squalls end gusts. At 3.30 p.m. the "Triensa", without
having been able to render eny service to the "Stanfirth", |
due to adverse weather conditionsl proceeded on her voyage,
but having first requested the “Heronspool® to stand by the
“Stanfirth". At 445 p.m, the "Heronspool" wes standing
by. As the weather conditions were then too bad for the
“"Heronspool” to make any attempt to take the “Stanfirth"

in tow it wss sgreed between the two Mesters that the
*Heronspool” would stand by until the tug, then on its

way, had arrived, mﬁ the "Heronspool™ would mm‘

consider the posaibility of towage. The wind was bmk&ag
from west by south to south west by south, but continued
to remain st gale forece. When the “Heronspocl" reached

the "Stanfirth" the lstter was drfiting east by‘ north
parsllel with the smm Had the wind shifted to a

more southerly directiom the "Stenfirth" would, in the
opinion of the Master of the "Heronspool”, have been in
very grave danger, as she would have been on a lee shore,
" and if she did not get sssistance she would have gone ;
ashore ané possibly become s total wreck.

| Throughout the 11th August the edverse
weather continued with fresh gales, the wind foree being
8 to 9. There was a very rough ses and a heavy swell,
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The "Stanfirth" was rolling violently snd shipping water
overall, At 6,12 a.m. she was 38°.13% 8 350°.01' E,

snd at noon 3890.2' 8 150°.16" E, that is, sbout 32
miles south esst of Gabo Island, showing & north easterly
drift of 50 miles since noon on the 10th August.

On Sundsy 12th August the wind was of fresh
gele foree with frequent sgualls, There were rough seas
and a heavy beam swell, The "Stanfirth" was still
?ﬁinng violently snd shipping water overall, At noon
she was sboegt 59 miles esst of Gabo Island, which
revealed a drift to the north and esst of about 49 miles
'~ since noon on the previous day. On this Sunday afternoon
12th August the tug "Jemes Paterson” resched the
"Stanfirth®. At that stage the "Stanfirth" was wallowing
beam on to the sea, 8She had lost all power of propulsion,
of direction and of communication by wireless, B5She m
no power to operste a wineh, whiech meant that the ropes
snd wires to the tug would have to ée msn-hsandled. This was
then the plight of the "Stanfirth” as stated by the
Maste: of the"Heronspool", whose evidence I accept on
the guestion as to the "Stenfirth's" ;i%ﬁ&%ian‘ at this stage.

1 now proceed to deal with the weather snd
other conditions operating, and with events that took
place, in the course of the voyege of the tug “"James
Paterson” to the "Stsnfirth®; but I will first state
some particulars of the tug, snd its Master on this
expedition,

The tug "James Paterson" 1s a two funnel
ﬁsag}. of 247 tons gross, with a itgg& oversll of 125
' feet, a breadth of sbout 2 feet and a depth of 12,5
feet, BShe hes s nominal horse power of 98, and indicated
horse power of 875. She was built fifty years ago at |
000 or £14,000. She is capsble

s cost of sbout 213,
of towing the biggest ships entering the Port of Melbourne,
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ays” of 28,000 tons and the *awm;*

m was mainteined in good condition end

wes in good eondition on this operstion, BShe is ’

classified Al st Lloyds. The only relisble evidenee

I &m a8 to her value is that of her net easrnings am

a period of 24 yesrs immedistely preceding this expedition

end about a year thereafter, This indicates her speelal

value to the owners: what her market value is I am not eble
to determine on the evidence called, Having regard to her

age on the one hend snd to her good condition snd met

k her value should be taken

for the purpose of these proeceedings to be £20,000,. ﬁﬂ'

erew within the Port of Melbourne is seven in number;

~ but for this venture it wes fifteen, namely the Master,

mete, wireless operator, two engineers, two greasers,

three firemen, three seamen and two cooks. There wes no

suggestion that fifteen was too large for the occeasion,
The tug master was William Henry Uttley.

He was not ordinarily the master of the tug when she

earnings on the other, I $hix

was opersting in Fort Phillip. The mate on this expedition

hed held thet position, but did not have a mester's
ce. tificate, except for Port Phillip itself end thres
miles beyond. Uttley hsd held s foreign going mester's
egertificate for 25 years. He hed been 38 years at m,
in fact sinee he was 14, He had 12 years experience
a8 master of tugs. During the wer he took tugs to 4
Queenslsnd; and he had other deep sea towage experience,
‘ineluding the towage of & ship of 45,000 tonss

The imx ?nhﬂm“ left Williemstown in
the Port of Melbourme at 8,30 a.m. on the 10th Aungust.
Before she left she was inspected by Uttley, who found
everything on hmﬁ necessary for sueh sn expeditions.
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Uttley had been informed that the "Stanfirth" was sbout
20 miles south of Cape Everard. About noon the "James
Paterson" was off the Heads of Port Phillip, The weather
eonditions in Port Phillip were then very severe. The |
sea was very rough, The tug was shipping water on the
way to the Heads., The wind was practieslly a whole
gale, Its direction was :‘nst south west or south west.
About 1.00 p.m, the tug went through the Heads on e !
flood tide. There was s very high‘ running sea, The
wind was of gele foree with squalls, There was a denger
of foundering due to the possibility that one

heavy ses ecould not be shaken off before the next em
over, The waves broke over the whole of the deek, and
the tug was flooded fore and aft, It teak an hour and
half to get through the Rip, s distsnce of only twe end
half miles., After clearing the Rip the wind was about

south west and at gale foree. On several occasiona the
tug shipped water and it was necessary to heave te,
Cape Shanck light was passed sbout 6,00 peme

About 7,30 a.m. on Saturdsy the 1llith
August the tug was sbeam of Wilson's Promontory light.
The wind hed not changed in the meantime, The tug
kept close to land for shelter., A% 9,00 a.m, Sealer's
Cove, about 140 miles from Melbourne, was ﬂachaa.
The tug remsined there until 2,00 p.m. to effect storm
damage repairs, to clear the engine room and bilges of
water, snd to put the life boats back in position,
Uttley then radioced a message to the Director of
Navigation asking for the latest position of the
"Stenfirth® end was given 38°.8' 5 150°.00' E es at
1l s.m, On receipt of that message he made a
esleulation as to the probsble position of the "Stanfirth®,
allowing for s drift of two knots in a north tisurlr
direction parsllel to the shore, with a slight set im,
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‘The wind was south west where Uttley was, but he had
no information as to what 1ta-¢iru¢tien was at the
"Stenfirth". A4t 3.00 p.m, the "James Paterson" wes at
Cliffy Islend. The direction of the wind was south west;
its foree between 7 and 8, The ses varied from rough
to high. The tug was shipping water, but still was doing
sbout 3 knots.
On Sundsy 12th August at 5.20 s.m. the

wind vas e8till south west snd had inereased a little, if
snything, It wes very squally., The sea was very high,
It hed not modersted. Uttley then made an estimate of
the position of the "Stanfirth" st 8,00 a.m, as about

hl miles east of Gebo Island end slightly to the south,
This wss based on a communication from the "Heronspool™
sent at 11.51 on the previean,gvuaing. Saturday 11th &uauat;

As the tug made her way out into the

Pacifiec Qecean the seas got longer ﬁuﬁ tﬁm swell increased,
At 9,00 s.m. on 12th August the "Heronspool” sent out

directional finding bearings of the "Stanfirth" position, snd

sbout 1,00 p.m. the "james Peterson” sighted both ships.
Their position then was spproximstely 37°.34° 8, 151°,20' E.
The tug then got her tow lime ready. It was nmﬁaauari
té.havn regard to the weather in opening the hateh to

get the tow line on deck. The tug's speed wes slackened
to reduece the smount of wster being shipped., The sea
was very rough with a high swell, The wind was south
weaterly with s foree sround 7. To prevent water from
getting down the hatch when it was opened to get the tow
line out the tug wn@ rnm,diraetly pefore the #ind and sea
at a reduced speed. The "Stanfirth" was then lying in
the drift of the sea and wallowing in a big swell, The
sez wes on her beam, Becsuse of the winds end sea the

tug could not get elose emough to spesk to those on
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board the "Stanfirth", and messages were sent by morse
lemp. Nor eould the tug get close emoigh to pass its
‘tow line to the "Stanfirth", which, however, suceessfully
fired s rocket over the tug with a line attsched, To
this line the tug attached s light rope which wes hauled
sboard the "Stsnfirth", At the end of that rope there
was attached s hesvier rope snd then a wire rope,
a#taally the towing line, attached to this heavy rope.
Mesnwhile the "Heromspool" distributed oil on the sea
to windwerd of the tug to sssist in getting the tow
line on the "Stanfirth®, The tow line was taken on to
the "Stanfirth" by hend. During these operstions the
tug eame within 20 feet of the "Stanfirth" snd as a
very high seas was running there i:as the risk of eollision,
The crew of the tug were knee deep in the water shipped
by the tug, whieh was rolling and pitehing. While the
erew were playing out the tow line they were in danger
of being swept overbosrd. The seas were breaking over
the poop. However by L.00 p.m. the tow line was secured
and the tug commenced to hesd the "Stanfirth™ morthwards
for Sydney, Uttley told the Master of the "Stanfirth",
whe agreed, that the best proposition was tc tow the
"Stanfirth" to | S8yéney. There is no eontest sbout the
wisdom of that course, :

Up to this stage of the ‘movements of the
*rames Paterson” I have accepted the evidence of her
Master Uttley. Aetually there is so far no important
conflict of testimony and so there has been no necessity
to express an opinion as to the eredibility of the
witnesses, However, a serious conflict arises as to
the merit of the serviees of the "James Paterson” in
connecting with the “"Stenfirth" and moving her between
the afternoon of Sunday the 12th August snd the late
afternoon of Fridey 17th August. Ail to this, I prefer
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the evidense of Uttley to that of the Master of the
"Heronspool" where there is a difference of opinion.
After all in every 1n§tunee the difference is really one
of opinion, snd more particularly ss to the locetion of
the respective vessels, the “"James Paterson”, the "Stanfirth®
snd the “Hercnepocl” from time to time and their rate

of progress snd distance travelled in a northerly
direetion towards Sydney, The Master of the 'Etnﬁtﬁéﬁh*
was not called as a witness but his affidavit was
tendered and afmitted. I have decided to set on this
affidavit only to the extent that it is not contradieted
by the evidence for the plaintiffs. Uttley is a man

 of considersble experience st sea in operations of this
kind; and, morsover, I formed a fevoursble opinion of
him as a witness, I think he know the location from

time to time of the "James Paterson” end slso of the
"gtanfirth” and "Heronspool" whenever he was in contact
with them, It was vitelly important for the safety snd
succese of a small vessel like the “"Jeames Paterson" far
out at seas in severe weather that he should meke sure of
the location of all three vessels, snd he was well espable
of 8o doing. I am satisfied that he took bearings and
locations and decided on end calculated courses and
distances with due care and after proper enaaiﬁtrntian.
Farther I have no doubt that he has given a true account
of what he found and 4id in this regard. _2&: differences
rba%weﬁn Ditley and the Masters of the "Stanfirth" end

the "Heronspool" as to the location of the vpaaals from
time to time sre no greater in some instances, then are
such differences between those two masters, and the
Master of the "Heronspeol® was self contradictory onm at

least one important matter of locatione
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So 1in my findings of vhat happened during
%ﬁ? salvage operstions T em guided meinly by the evidence
of Uttley, whieh is confirmed in large measure by other
xmwﬁb&ra of the ﬁﬁaw'at £§$ "James Paterson” who gsve
evidence snd who xnrwaast& me as relisble witnesses,

The "Stanfirth" as alreedy stated wse wellowing
~ in the nﬁa, snd she stsrted to yaw ss soon as she had way
on. At sbout 4,30 pems while the tug was corrsctimg this
yewing the tow line smspped. The "Stsufirth" them
offered the tug & towing wire with some chains, These
were sﬁaﬁgﬁmaﬁ but in that sea 1t wes @ Qaiz@r of great
diffieulty to take the wire on board the tug. 4s
Uttley said : wire cable is heavy and sinks in the water;
if it i; too heavy the men on the tow playing out the
wire csnnot hold on to it sufficienily well, but unless
there 1s o slsck the men on the tug esnnot pick it ups
1f too much wire is given it weighs down the tug too
much and droops t00 heavily into the water, causing &
danger of mﬂmg the tug's propellor. However %he

tug snd tow were reconnected in sbout sr hour and s half,
and the tow proveeded sgein in e a&r%narl? direction
from shout 6,00 pem. to 11,45 pem. whem the tug slipped
the tow line, becsuse there was too much water in the tug
for the pumps. Heenwhile the tug had informed the
~ "Stanfirth" thet the lstter had let out too much of her
snehor cheln as 9&#@ of her tow line, which was too deep
ﬁn the water snd hempered the tug. The Haster of the
“ﬁ’ﬁmﬁh“ was unsble t¢ tuke beeck any of the wire M
~ ehein, ,ts a result the tug sos kept down in the mater
end this led to the shipping of water by %ﬁs tag beyond
the pumping espaeity. The Haster of the “Stanfirth"
agreed that the tug should slip the towing line st the
tug's end, | | |
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The tug then left for Eden but before leaving
was given by the "Heronspoel" a besring of west quarter
south (where the tug was already heading) and a distance
of 90 miles. On the way to Eden the condition of the
tug was very bad, The wind was gale force. There was
a very high swell but diminishing towards Eden. The tug
reached Eden about noon on Monday 13th August. The
distance proved to Ee 85 miles,

There is a very important difference of
opinion between Uttley and the ﬁhstars of the “ﬁtanrirth”
and the “Esxenspeol", and for a time I had eonsidarabla
doubt as to how far north the tow by the "James Paterson"
of the "Stanfirth" had proceeded on Sunday 12th August
when the tug slipped the tow line., But I have resolved
the doubt in favour of Uttley's opinion ta‘tﬁn extent of
finding that the "James Paterson" had towed the "Stanfirth™
for most of the distance that Uttley claims to have been
covered. On the one hand I em satisfied that on leaving
the "Stanfirth" he took the route to Eden that he says he
did, and the fact that he reached Eden on that course
tends to confirm his opinion as to his location when he
left the "Stanfirth" and also the length and direction
of the tow on the afterncon snd evening of the 12th August.
It is true that if he did not allow (and he does not claim
that he allowed) for the north easterly drift on the
voyage to Eden he must have left the "Stanfirth" in a
position further south than he caleulated; but the exfont
of the distance further south would depend on the strength
and duration of that drift. On the other hand ﬁttley':
opinion receives support from the evidence of the laster
~ of the "Heronspool", which indicates that at 3.54 p.m.
on Tuesday 14fh dugust the "Stanfirth%, after drifting
two hours during which the “Heronspool™ had towed her

about six miles north at a rate of about three knots per hour

from the time the "James Paterson® left for Eden at
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11,30 p.m. on Sunday 12th August, was at a point to
which she would have drifted if she had been left by
the "James Psterson®™ about six'ailas south of where
Ettlay alain; he left her,

N &t Eﬁan the nnsiae room and the ihip’s
plates were examined aag f@uaﬁ 1n.azd§%* The ahief
engineer had suspected before it was decided to proceed
to ﬁﬁca that a plate might have been sprung in the t@uxh
seas and that this might have been te some extent
raaynnaibla for some of the water ahiypa& hy the tug.
The strums were also cleared of coal dust and ashes at
Eden. tha eould not have been done at sea. The weather
was tag'raugh‘ta permit of the ashes being jettisoned at
sea, 80 they had to be kept on the tug and were swept
into the strums by the sea water.

After some repairs had been made, and coal,
water and other supplies and a new tow line had been taken
on board, the tug left Eden about 11 a.m. on Wednesday
15th August for the "Stanfirth”,

‘ 1 am satisfied that Uttley and the chief
engineer desired to abandon tﬁa salvage operation as being
‘beyond the ¢ apacity of the "James Paterson” in the
conditions prevailing when they set out for Eaan~an.sam§€y
night 12th sagﬁs€; But apparently tha‘tug owners felt
differently ah@ﬁt it and consented, to tha,re4§§s# of the
agents of the "Stanfirth", that the "James P&tewsan”
should renew her efforts, more particularly as she was
found to be in order at Eden and fresh equipment was
available, The agents of the "Stanfirth" would asppear
‘to have taken the ¥1ai4tkat the failure of the "James
Paterson” was due not %o her construetion or lack of
power, but to the conditions of the uaather‘and~ether

external conditions.
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On being given the position of the "Stanfirth®
the tug proceeded in a northerly direction with a rough '/'
following sea. - It was equally and a heavy swell rolled
up from the south west. Montague Island, 50 miles from
Eden, was passed about 4.00 p.m. Meanwhile about 1.1{} P.l.
the tug had received a message from the “Heronspool®
giving the "Stanfirth's" pesition as 35°.37' § 152°.07' B,
which revealed that the *s‘t&aﬁﬂh" had gone north gmt* |
90 miles since the "James Paterson® had left her about
midnight on Sunday 12th August. When the tug received
this &saxa f.m the "Heronspool", and then steered east
north east and continued on that course until about |
midnight, a distance of amt 42 or 43 miles. | ’é’&uﬂy then
ahsm lights on his port bow and altered his vﬁ&%&ﬁ '
agam to north north easf to bear down on the lights.
About 1.00 a.m. on the 16th August the tug closed in on
the "Heronspool” and "Stanfirth®., The position was then
35%,241 g 1‘51’.43’ E. As far as eould be observed from
the “"James Paterson" in the darkness the "Heronspool" was
towing the "Stanfirth®, It appears from the evidence of
the m;tar of the "Heronspool™ that he commenced to tow
the "Stanfirth® at 11.30 a.m. on Monday 13th August; that
there was then a strong breeze and a heavy swell but the
sea was moderating; the ships were moving (and had been
moving sbout two hours) at sn hourly rate of about three
knots when the tow line broke; that it was connected
again on Tuesday 14th August at 3.54 p.m.; that the
tow continued until 6.30 a.m. on mﬁmﬁay 16th August
when the tow line again parted; that during the 14th
and 15th a&mst me weather was still abating; 1§ went
from strong to fresh and from fresh to moderate; that
on Wednesday 15th August the "St, Giles", a tug from
S8ydney, came up when the sea was rough and there was a |
heavy swell and a fresh breese; that the "St. Giles®
was made fast to the "Stanfirth's" stern to stop her




from yawing, which the "gt. Giles™ did succeed in 5@&33;7
~ snd that the "Heronspcol®™ had towed the "Stanfirth®
about 150 miles since the 13th August. .

The "James Paterson™ wes told by the
"gtanfirth® to stand by till daylight. E§Q§ daylight
came "Stanfirth®™ was adrift, the tow line to the
"Heronspool® having parted, as already stated. The
tug "8t. Giles" was also standing by. Uttley then asked
the Master of the "Stanfirth" if he wanted the tugs to
take him in tow and received the reply that the
“gtaafiiih* did not know what the "Heronspool"™ was going
to do, znﬁ'that the "Heronspool™ had broken a lot of
towing gear. At the suggestion ef'tha Master of the
"Stanfirth" Uttley spoke to the Master of the “Heronspool®,
then about three guarters of a mile away, and asked him
\if he was going to take the "S8tanfirth® in tow. The |
Master of the ”Eurenspeél“ replied thet he did not
know; that he had used up all his wires,»ﬁut that he had
a good mind to tow the "S8tanfirth" on all chain -~ that is,
all cable without wires or ropes. Uttley warned the
Master of the "Heronspool™ against that course, es chains
had no spring like wires or ropes. Then the "Heronspool's"
Master told Uttley to go ahead with the tow. Uttley
reported this to the Master of the “"Stanfirth® who told
him to get his lines up if he could, and enguired about
the "8t. Giles"., Uttley radioced the "8t. Giles", then
two miles off, to put his tow line up too. Uttley made
the suggestion that the "Stanfirth" should be towed stern
first to lessen the yawing. This was adepted by the
"Stanfirth®., Aecordingly about 9.00 a.m. the “stgiéiles“
and the "James Paterson® were hooked up to the ”StAﬁfir%h?,
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one on the starboard quarter and the other in ﬁha‘fare
quarter. Sydney was then about 100 miles away. The

weather was squally, end the wind at moderate gale force
at times, There were very hard squalls.

 The tugs towed the "Stanfirth" until at
5.00 p.m. the tow line of the "James Paterson" parted
where it was connected with the "Stanfirth"; but
connection was made agein at 7.00 p.m.; and towing was
resumed and continued without interruption until about
1.00 p.m. the next day, Friday 17th August. Mesnwhile
the towing speed was about two knots through the water,
but there was s drift from the north that reduced the
rate of the tow. All the tugs' strein was on the line,
The tugs had about the smme pulling strain. The
"Stanfirth" yawed very badly. As she did so the tugs
took the strain in turn. The weather then had &
tendency to moderate., e

During the morning of the 17th August the

“Heronspool® signalled to the tugs to let go the tow,

and the tow stopped at 1.00 p.m. 4t 2,00 p.m. the second
officer of the "Stanfirth" ssid he was geing to slip the
tugs! lines, as they were making very little progress,

and that the "Heronspool" was going to take the "Stanfirth"
in tow again. The "Stanfirth" then slipped the tow line,
At about 4,00 p.m. the ‘&oraﬁspeal” went close. to the
"Stanfirth® and made an all-chain connection; but the
chain broke. Uttley then asked the Master of the
"Stanfirth" what he intended to do, and why he let the
tugs go. He replied that the Master of the “Heronspool®
had said that the tugs were not msking progress. He also
asked if it was desirable to send for another tus.

Uttley told him thet three tugs would lead to trouble,

and that if the two tugs were allowed to take on the tow
they would have the "Stanfirth" in Sydney on the afternoon
of the following day, Saturday, 18th August.
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The Master of the "Stanfirth" then told
i%’:tt;ey to take the tow. Uttley told him they would now
tow by the stem. He added that the men were tired of all
the "towing drill® they had had, 1,e. putting lines on and
off the tow, and that if they took the "Stanfirth" in
tow again they did not mt to be agaln told to slip the
tow., They were then about 65 to 69 miles from Sydney;
about 34°,53' 8 151°.44' E. 'The "James Paterson" then.
secured her tow line on the starboard bow and the "St.

Giles" secured hers to the port bow. The weather started

to moderate. The "Stanfirth" still yawed, and the tugs
took the !train in turn. They arrived in 8B8ydney on
Saturday the 18th August. - |
There was some difficulty in taking the
#Stanfirth" through Sydney Heads. This was in stopping
the yaw. The "Stanfirth" was very much nazéw and
weighed down and 1t was necessary to eérrae& i&m;' and
steady her mﬁe the west channel and keep her there
until the tugs from Sydney made fast. ,
| On Sunday 19th August repairs were effected
to the "James Paterson™. These were finished on 20th
August. The tug left Sydney at noon on Tuesday the
21st August. On the way down the coast rough seas and
hard squalls were encountered and the tug izaé to put in
at Port Kembla until Wednesday 22nd August when she left
Port Kembla., But she was forced by heavy seas to return.
On Thursday 23rd August the tug left Port EKembls again,
but was foreed into Eden for shelter from very rough
weather. These aévér.s_e weather conditions on the 2ist,
22nd and 23rd August would appear to have a
continuation of those operating before and during the
towing of the "Stanfirth" between 12th and 18th August.
4t all events there is no m&.ams to the contrary, and

no submission thet these later weather conditions
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constituted an entirely new hazard for the esaseqaeaéesA
of which to the movements of the "James Paterson" the
owners of the "Stanfirth" and her eargo should not be
called upon to pay. In the morning of Friday 24th the
tug left Bden and arrived at Williamstown in Port Phillip
early Nonday 27th August 1951.

There is no submission that the services
rendered by the "Jemes Paterson" were in fact towage
services and not salvage services. The éiﬁtﬁa@t&aﬁ
between these two kinds of services has been stated
as follows :=-

"Salvage services arise when the ship is in sueh
danger that the master has no real choice in the
matter but must, as 2 reasonable man, sccept them
from somebody or lose his ship, or leave it in
some remote place; whereas towage services sri;s
when the ship has reached such a position of safety
that the shipowner has a freedom of cholce either
to refuse the services or to have repairs done
locally or to contract for fowage to get his ship
home®,  The Troilus (1950 P. 92 per Denning L;J.
at pp. 110 and 111).

Clearly the gnrviees rendered to the
#Stanfirth" by the "James Paterson®™ were salvage
services.

In determining the value of these salvage
services consideration is required €a be givxn to -

(1) the risk of life;
{2) %ﬁe risk of property salved;
{3) the velue of the salves property;

{4) the skill of the salvors and their conduct;
{(5) the value of the salvors' property employed
in t&e salvage service, and the danger

occasioned to it thereby;
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{6) the labour employed;

(7) the specisl risks and responsibilities
incurred by the salﬁurs;

{8) the damages, repairs and loss of profits
incurred by the salvors; and

(9) the effect on the award of an agreement for
.a remuneration independently of success.

Balvage by Kennedy L.J. 2nd. BEdn.

Pe. 131 et seq.

| "The Court endeavours always to combine
the consideration of what is due to the owners, in the
protection of their property, with the liberality due
to the salvors in remunerating meritorious services",
The Thetis (3 Hagg. 14 at 62; 166 E.R. 312 per Sir
Christopher Robertson at 329).

| I proceed now to deal with the different

conslderations to be taken inte account, as set out in

The Law of Civil Salvage supra. As to (1), (2) and (3)
the risk of life and property and the value of the
property salved; there is no doubt that the #8tanfirth®
was in a position of grave danger when she decided to
seek the assistence of a tug, and the "Janes Patersan?
was offered for the service. Having run out of fuel the
“Stanfirth" was guite helpless, and at the mercy of the
weather, winds, tides and currents. This was not simply
a case of a vessel becoming disabled through running out
of fuely this misfortune occurred just when the weather
conditions were becoming extremely unfavourable, with
high winds and rough seas, and they became and remained
so for a lengthy pericd, If some vessel had not come

to her assistance she and her crew and cargo would
probably have been lost. The best that could have been
hoped for in that event was that she would run ashore,

in which case, however, she would have become a wreck.

It is not an answer to say to a vessel claiming to have



- 20 -

saved her that if that particular vessel had not done
80, 1%t could have been expected that another vessel
would, and thet sctually the salved vessel was never

in real danger. 8till, it is a consideration that

the prospects of bainz réscued in sny event were
favourable. This was then a case where there was risk
to 1life and to the sai#eﬂ property. The risk wes not
only to the lives of the crew of the "Stanfirth", but also
to the lives of the crew of %hé " James Patérson”; The
risk to the latter was present from time to time as and
after the tug passed through Port FPhillip Heads, and was
considerable on the occasions which the tug connected
with the "Stanfirth", and also éufing the five hours?
tow on Sunday 12th August. | '

Fbr the purposes of this sctlion 1t is
agreed that the salved values of the "Stanfirth® and
her cargo at the time of the rendering of the salvage
services were as follows := _

(1) The Ystanfirth" £383,750 8terling or
£479,687 Australian currency

(2) Cargo £47,973 Bterling or
£59,966 Australian curréncy

The salvage service to the cargo was
the same as that to the ship. ‘

The value of the salved property is "a
most material and importent consideration®; but where
its value 1is lérge, as 1t is in thi# case, the amount
of the reward ususlly bears a smaller prﬂyortion to the
value than when it is small, The value of the salved
property must not be allowed to raisevthe quantum to an
amount altogether out of proporticn to he service
rendered. The Law of Civil Salvage supra at 140 |
(citing the Lindfield 10 T.L.k. 606 and the Amerigue
L.R. 6 P.C. 468).
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4s to (4): the skill of the salvors

aﬁdmthair conduct: it is common ground that the master
and crew of the tug displayed courage and skill
throughout., The defence a;reeted'their attack not te
the conduct or qualifications of the master and crew
of the tug, but to the tug's construction and fitness for
the task.

| A8 to (5): the wvelue of the salvor's
property and the danger occasicned to it: as already
stated I have, with some hesitation, fixed £20,000 as
the value of the 5James Paterson® at the time of this
salvage service., This is really based on the specilal
value to the owners, having regard to the tug's earning
capacity and condition on the cne hand and on the other
hand to her age. I have already indicated the extent

of the danger occasicned to the tug. The rough seas made

it far from a remote possibility that a quantity of sea
water would be shipped by the tug when proceeding to the
"Stanfirth® and when co#neeting with and towing the |
"Stanfirth®, and more particularly on 8Sundasy 12th August,
so great as to cause her te founder. Further, the tug
when connecting with the "S8tanfirth®" in the rough seas
and high winds had to come so close to her as to run serious
-risks of collision that might well have meant disaster.

4s to (6): the labour employed: that
was not more than required for the task, There was no
submission to the contrary, nor was the duration of the
task great&r than the circumstances warranted.

| 4s to (7): the special risks and

responsibilities incurred by the salvors: I have already
indicated what these were and have nothing to add.

As to (8): the damages, repairs and loss
of profits incurred by the salvors: 1little damage was

occasioned to the "James Paterson" as a result of this
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apsrﬁtian. The tow rope and the havs&y lost were
replaced by new ones. The old tow rope had been sonme
years in use and was due for replacement within a year

or two. As to the old hawser, I have really no particulars,
but I think I must make allowance for the fact that the
‘new hﬁ:ntr will have a much longer life. I also allow

" for the fact that some of the other expenditure csnnot
properly be regarded as productive or essential only iﬁ
relation to the particular enterprise of salving the
"Stanfirthv, .

If the'James Paterson" had not been
employed on this venture she would have been profitably
employed in and about Port Phillip, It is not desired
that I should state exactly what were the profits, of whieh
I have fully considered the detlls, set out in Exhibit AB.

As to (9): the ag#aumaat for payment in
the event of non-success: it has been said that the
effect of an agreement cn%itl&ag the saEV%ra\ie
remuneration independently of success is to diminish an
| award. "One of the main reasons why salvage remuneration
is so high is, that it involves this, that unless some
of the property is saved, no remuneration is obtainable
at all", ZThe Lepanto (1892 P. 122 per Jeune J. at 130).
However, 1t has also been observed that, ".... it is very
difficult to say what precise amount of effect it is %o

have on the reduction of the amount of the award where
the services have turned out to be successful. But 1t
does not mig;nisc the danger to the salvors, because
they run their risk whether they get pald for their
services, or whether they get remunerated by salvage...".
more(1893 P, 79 per Gorell Barnes J. at 83).
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The position here is, I think, as
‘indicated by Dixon J. (as he then wgs) in Huddart Parker
] ed & i Hil: 3 ] f;;sa (6th July
1951 unreported). His Honour there took the view that
"Usually salvage rewards are enhanced by the consider-
ation that faflure to bring the salved ﬁgsel to safety
would asén that the intending salvors would get no

remuneration®. But where the salving vessel "“in the

case of non-success would have been paid towage rates,
it 1¢ diffieult to see how this element could be taken
into account as a reason for increasing the salvage
award where the salving vessel 1is a tug ééapteérfar
salvage as such eraft are always encouraged by placing
on their servieces a greater value".

But in the case not one but four ships
came to the rescue, and so it 1s not possible %o
remunerate any of them on the basls that it was a
single~handed rescue, If a major contribution was
made by the "James Paterson” it is clear that such a
contribution was made by the "Heronspool® also, and
perhaps by the "8t. Giles", There is this difference,
however, that the "Heronspool® did not attempt to tow
the "Stanfirth" while the weather was at its worst,
because that would have imvolved grave risks to the
”Eefanapael“, which is a vessel of over 10,000 tons.
When the "Heronspool"™ began to tow the "g8tanfirth®,
first on the 13th and again on the l4th August, the
weather had moderated as compared with what it was
when the “James Paterson™ connected and, after a parting,
reccnnected with the “Stanfirth® ea}ths afternoon of the
12th August and towed her for about five hours some
considerable distance in a northerly direction towards
Bydney. It is true that the "James Paterson" had not
brought the "Stanfirth" to a position of safety at the
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end of those five hours: the weather conditions were
8till severe at that stage and the "Stanfirth" with her
crew and cargo were still in peril., But her situation
had improved as & result of that tow, inasmuch as she had
been brought nearer to Sydney and the weather was
moderating. This iﬁprcvamént had been made by the
"James Paterson® at eonsiderable ri&k to the tug and
her crew, more particularly when éann&&ting and
reconnecting with the "Stanfirth® in the very rough
;ﬁaas and persisting for five hours with the heavy tow,
fnhile the seas were washing over the tul) (which was then
welghed down with the tow rope and the chains af_tha
"gtanfirth"), and carried the ashes into the strums,
chocking them and thereby preventing the pu&gs:fraa
coping with the sea water ia.%h@ tug. It is contended
by the defendant that the construction of the ship was
at fault in that no @revisjan was made for getting rid
of the ashes in the heavy seas. But in the absence of
expert evidence on this point I am not prepared %o regaerd
this as a defect in construetion which could have been
aveﬁcama, and so to decide that this defect, and not |
the hesvy seas and the weight of the tow and her chains
on the tug, was responsible for the 1aab$11ty of the
tug to continue towing beyond five hours. I attribute
for the breaking aff’@f the tow to the severe conditions
external to the tug, and not ta‘har~eanxtrﬁﬁtiaa or lack
of power and so as not being due tc the unfitness of the
tug for the task.

8¢ far I have dealt with the merits of
ﬁhﬁrsalvaga servieces of the "James Paterson® only up
to the point where she departed for ﬁﬂeﬁ, ¥hile she
was in Eden the "Heronspool", in better weather conditions,
was able to tow the "Stanfirth" for a considerable
distance towards 8ydney, first slone and later with the
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assistance of the tug "St. Giles", But there was still
the need for the services of the "James Paterson" %o the
"Stanfirth®, as the agents of the "Stanfirth" had judged
to be the case when they asked for the renewal of the
efforts of the "James Paterson" after she had departed
for Eden. The *E@raaﬁpnexﬂ_a§pears to have givu# a tow
to the "Stanfirth" when she could do so without risk to
herself; but, owing to the state of her towlng equipment,
she appears ta‘h&vu reached the limit of her capscity in
that regard when she left to the "James Paterson" and the
"St. Giles" on the afternoon of Fridey 17th August the

- responsibility of taking the "Stanfirth” to Sydney.
However, the "Heronspool's" aentri&uti@n to the szlvage
of the "Stanfirth™ and cargo was considerable, and if

. I had to make a comparison I would not necessapily view
1t as being less than that made by the "James Paterson".
. The length of effective towage in the direction of
Sydney given by the *ﬁaraﬁspaai“ was equal to, if not
greater than, that given by the "James Paterson". Fach
vessel towed the "Stanfirth" for upwards of 100 miiesya
 exactly how far it is difficult, but unnecessary, to
determine, It 1s not for me to make an assessment of
the amount due for the "Heronspoolt!s®™ services or for
thbza of the "8t. Giles®. I'am to make an award only
for the services rendered by thg ”Jamas Paterson®, taking
into consideration amsag other things the presence and
contributions of the other vessels.

Having regard ﬁé all the eonsiﬁﬁrati@ns
stated I fix the salvage reward to the plaintiffs at
£10,500.

I understood the parties dgsire& to be
given an opportunity to agree upon the apportionment of the
amount of any reward I order; and also upon the prup&éﬁ&aa,
if any, to be paid by the cargo owners. Failing agreement,
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I shall decide these further matters; if necessary
after hearing the additional evidence and argument confined
to these two questions.
Accordingly, I reserve these two

questions for further considerstion, after hearing from
the parties as to the result of their efforts to agree.

' I shall deal with the costs of the action
after disposing of all other matters.



