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ORDER

Appesl dismissed with costs,

(Additional costs incurred by reason

of the transfer of this appeal from

the Tasmaniz to the Principel Registry
were reserved for the considerstion of the
Full Court but as the appeal was ultimately
heard in Hobart no order need be made,)
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This is an appesl from a‘j&dgment of the Supreme
Couvrt of Tasmania by which the plaintiff respondent recovered
from the defendant appellant £2082:12:0 damages in an action
for personal injuries. The action was tried Ly the learned
Chief Justice, Sir John ilorris. The plaintiff sustained the
personal injuries of which he complained in a collision on the
road from Grove to HLuonville. He was riding a motor cycle and
he collided with another motor cycle ridden by a man named %oods
and carrying a villion rider. It was not,the rider of the
motor cycle with which the nlaintiff collided who was made
defendant in the actlon but the owner of a Ford A motor car
which stood stationary on the highway and, as the plaintiff
alleged, formed an obstruction which occasioned the accident.
The time was about elight o'clock at night on 11th June 19%49.
The defendant's car was unlighted and it has been found that
its positiwn'im that condition on the highway did in fact cause
the collision betveen the two motor cycles. The nosition of
the car was upon the left-hand side of the highway as you
proceed south towards IHuonville. It stood diagonally upon the
titumen and:occupied a space of some seven feet six inches of
the eastern or left-hand side of the highway. Its bonnet was
facing south-west. The bitumen surface of the road is eighteen
fect wide. The reason why the defendant's car stood unlighted
in that condition vas that some half hour previously 1t had ,
collided with a utility truck. The utility truck, which was
driven by a men namned Kelleher, also stood stationary upon the

road. It stood atout fifty-two feet to the north of the i
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defendant's car. Its position was also dlagonal with the centre

line of the highway, bult 1t occupied not so much of the bitumen

and 1t faced in the other direction, that is north-e=ast.
deasured to its lefft-hand rear mudgueard it occuplied four feet

of the titunen. A4fter the collision the defendant had gone

o}

ff to a neighbouring police station leaving his car in the

ositlon described. DDefore doing so he had disconnected the

J

wiring, presumably to avoid the possibtbility of a fire. The
result was the car showed no lights. The night was a dark one,
but the road was lighted by overhead lights at intervals of

one hundred and fifty yards. To the south were the lights of
lHuonville. an overhead light hung some twelve yards on the
Huonville or southern side of the defendant's car. 4%t what
distance and to what extent the defendant's and XKelleher's cars
wvere visible to south-bound traffic which approached from the
north was a matter in dispute.

- The plaintiff respondent was proceuding from Grove ito
Huonville and as he spproached the site of the colliszion his
speed has been found to te a maximum of thirty miles an hour.
His story, which has been accepted, is expressed by him in ‘
comparatively few vordé in the course of his evidence. IHe says:
"As I rcached the town of Huonville I dimued ny lisht at the

£

case Tactory (s building to the north of the point of collision).
I noticed the 30-mile an hour mark there and dimmed my Light
atout there. I kept as near as vpossibtle to the left side of

the road at a speed of thirty miles an hour. I noticed the 30
mile an hour mark and 1 looked at the speedometer and noticed

1 was doing 30 m.p.h. I sav a utiiity (Kelleher's truck) which
appeared to be in my path. I swerved around it to go past -
then my headlights picked up a car across the road. I,put ny

cycle into third gear and swerved to go round it. & motor

cycle hit me just as I was going to go round, I noticed the

G el o




door of the utility and the tray directly in front of me. If

i had kept on going I'd have run right into the door - the

left hand door. I didn't have time to pick out any part of the
car. &s I was going round the car 1 could have rcached out and
touched the car with my left hand." In his cross-examinatiocn he
sald that when he first saw the utilit:r he was about thirty fect
from it, a distance somewhat less than but sufficiently corres-
ponding with an estimate he gave by reference to the disbance
from the witness box vwhere he stood to the door of the court,.

Fe said that vhen his light was dimmed it showed only that

dilstance. e thoughi the ubility hed made s mistalke in parking,

e sald that when he vassed 1t he did so by about elghteen

3

inches to tvo feet and he drev a sketch of the wanner in vwhich
he passed it. This sketch shows him as travelling alongside
the left-hand cide of the road straisht at the utility and then
as swerving round in & cnrve and in apain and then making =znother
curve ol te nass the defendant's stationary car. The sketch.
provided by the defendant’as vart of his argument demonstrated
that if tbe plaintiff passed Kelleher's utility truck at a
distonce of tvo feet his line of vision south nast the
defendant's ecar vould include the western side of the road so
that at a distance of 182 feet from the defendant's car, or 234
fect Irom Eellcher's utility truck, he could have seen the
lirht of ,a motor cyclist approaching from the south if it were
no more than Tour feet six inches out from the wesﬁerly silde
of the bitumen,

The plaintiff in cross-examination said that he

did net at any time see the mobor cycle coming tovards him. He

3]

adniitted, however, thut as he va

w

at the bacit of the case factory

he saw a light on the edge of Luonvilie nzar the picture theatre.

e sgid thot i1t did not appesr to him to Te moving, %o him it

was just a lignht. He wags completely unsvare of that cycle. The

R
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light to which he refers is assumed to have been the headlamp
of the approaching notor cycle. The nicture thealre formed
part of the town lichts of Huonville at some consideratle

distance.

o

The Chief Justice found that the strect lighting
resulted in patches of light and dsrkness and not either
continual light or continusl darkncss. His finding as to the
vigibility of the twe stationsry =oter vehicles not unnaturally
vas expressed only with some indefiniteness. iis Hdonecur said
that he tﬁbught that the lighting may well have been deceptive
as far as the »laintiff was concerned notwithstanding that soume
of the witnesces sgv sose things very clearly and that by
neasurenent the lizht patches were not smell.

The defendantts cose upeon this appeal was put chiefly
cg one in vhich, on the facts as they appeur in evidence and on
the findings, the plaintiff ought to be found gz ilty of con-
tributory negligence. Put the defendant also disputed the
finding that he had Leen guilty of negligence in leaving his
car in the manner descrikted.

It 1s convenient to begzin with the latter question.
LTter the collision with Kelleher's utility truck the defendant
found that one of his front irheels had bteen torn off. It wvas
therefore not nossible to wmove hils car vithout assistance, but
there were a numbor of nen at hanG vwio had gathered to the
scene and with thelr help it covld have been done without .uch
difficulty. after the collislon between the motor cycles his
car was in fact msoved backwards from its ?osition by elight men,
The defendant, however, after the collision ketween his car and

Lelleher's truck had definitely decided that he vould -lesve hils

car in its position so that the nolice wmight sce
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of course, tound to report the accident to the police witihin
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twenty-Tour hours (see sec..33 of the Traffic ict 1925 of
Tasmania) but he need not have zone to them instantly., If he
felt that he ousht to renort to the ponlice st once and get

them to seec the nosition of his car 1t would have been vossibdle
to geek the sistance of bystenvers to warn sdvancine traffic,
but this he 4id not do, It is said that an electric toreh

was avallable among the bystanéers. In the state of lighting
which existed to lecve his car in the wvesition in which it

stood was to ernosc traffic to a danger and the road is one

upon which at that hour,traffic might well be expected., although
it is no doust true that the situation vas not entirely without
difficuilty for the defendant, it cannot bte doubted that the
learned Chief Justice was fully entitled ©o conclude that the
defendant did not tuke duve care tomrevent & further szccident
occurring tecausce of the obstructlon vhich his car presented to
traffic, His Iloncur vwas alsc clezrly justified in Tindin
that the collision tetneen the twe molbor cycles vias a direct
consequence of the obstruction so created,

The question of the plaintiff's contritutory
negligence ust be governed by the assessment made of the
conditions vhich prevailed at the time of thc collision and in
particular the visibtility first of Kelleher's truck and then
of the defendant's car and_thg effect of these obstructions and
of the neceessity of avoiding them upon his view of, and his

i

appreciation of, the approach of ¥oods' cycle. hese are

essentiaglly mattcrs of fact and they are questions of s class

that can be better determined Tty a judge 11

C‘?’

teninz to orsl

(f)

evidence than by a court depending unon & writiten record.
It 1e¢ desirable to set out some pasaszes in the
lesrned Chief Justice's rcasons Tor judrment whiech shov how his

Honour determined the guesiion:-
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4 "Then, should the Plaintiff have seen it (the

| defendant's car) earlier than he did, or rather was the

i Plaintiff guilty of negligence in not seeing 1t? I find
that the Plaintiff was travelling at a speed of thirty
miles per hour from the time when he passed the road sign
recuiring a maximum speed of 30 miles per hour. He was
within three feet of the edge of the bitunen on his left
hand side. There vwas nothing avout his speed or His
manasing his cyele or amethod of travelling to suggest that
in any way he was not having proper regard to his own
safety. He had s headlight on his motor cycle in good
condition, the beam of which was divped as he rode
towards Huonville,

The question is: was the Plaintiff negligent?
To have one's attention distracted from what is ahead
by the necessity to lock after cne's own safelty by
avoiding an obstruction is not negligente .sieeevessse

. It is true that lir., Woods, the rider of the
cycle with which he collided had ridden down to Huonville
very shortly hefore and he had seen both the utility and
the defendant's car without difficulty. But I think it
by no means follows that the Plaintifi's failure to see the
defendant's car earlier than he did. amounts to negligence.
Woods' nosition on the road - he said he was travelling on
the centre - did not permit the utility to be an obstruc-
tion to him, ‘

In a case such as this where I find proper
driving in all respects, when one remembers that no man
wishes to injure himself; where I find an explanation of
why his attention was distracted and when one remembers
: that it is not a case of driving into the obstruction tut
e of seeing it in time to avoid it; when one regards the
§ fact that because of ignorance of the obstruction to his
side of the road the approaching light although seen may
not have registered in his conseciousness; I think one
cannot say that negligence on the Plaintiff's part has been
established.® T

In answer to this conclusion as to the absence of
contfibutory negligence on the part of the plaintifi the
defendant appeilant relied upon the fact that his car stood,
as already stated, twelve yards on the northern side of a
suspended light so that it should have been visible against the
background of this light. He also relied upon the further

. Tfact that the advancing motor cycle's light ought to have been
visible for some distance and must have been visitle if the

plaintiff had looked along the line of sight laid open to him
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by his swerve round Ilelleher's utility, and upon the fact that
e -7 b Ly 3 ¥ 'f‘ o™ o ‘IL 17T xr‘l o ti‘ ot ‘tw"‘k CHmLs ~ qqif’ v'as
nis ovn neadlights were dipned so that The necessity vas
inerecased Tor his keeping a look-out for obstructions or
advancing Yirghts. Counsel for the defendant appellant in

effect contended that the case fell within the principle

expressed by Lord du Parcq in Grant v. The Sun Shipning Co, Ltd.

1048 &.C. 549, at p. 567; in a pas=age guoted by ¥itto J. in

Alldridee v. lulcahey, 81 C.L.R. 337, at p. 355, viz. "a

X

prudent man will guard agalnst the zZossible negligence of
others wvhen experience shows such negligence fo be common®,
The defencdant aprellant also sought to use in his
favour the statement contained in the passage already quoted
from the lesrned judge's reasons to the effect that Lecause
of the plaintiff's ignorance of the cbstruction to his side of
the road the approaching light, although seen, may not have
registered in his consciousness. sccordingly, so it is szid,
the plaintiff's ovn vant of alertness nust be considered the
cause of the accident. These considerations are in our
opinion insufficlient to warrant the conclusion that in the
first place the failure of the nlaintiff to sce Helleher's
cutility truck earlier must be ascribed to some want of due
care on his part. A4gain, the nmeasures which he took to avoid
it show no want of due care, The learned Chief Justice was
entitled to regard those measures as the real cause of the
plaintiif's fallure to sse the avnrosching uotor cyele earlicr
and as involving him in g difficulty with reference to the
defendant’s car. If the defendant's car had been aksent from
the road there is 1little doubt that he would have seen the
approaching motor cycle and passed 1t mithout any troutle. It
was the positicon of the defendant's car after he had gone round
the utility truck and the necessity of avoiding it that led to

his not seeing the approaching rotor cycle driven by Woods.
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Doubtless he did swerve in as his diagram describes, with the
resalt that the defendant's car cbscured his vision for a
] nonent. It was the criticsl moment for in the very small
freaction of time which elapsed the two mobtor cycles collided.
Thae arguwient that according to VWoods he did see the light of
3 - %&@”plaihéiff‘s éféle'up tbé'road at an early stage and that
therefore there must have been intervisibility must fail
beacause it affords no sufficient foundation for the conclusien
that the plaintiff's failure, at the time when there was that
irmtervisgibility, 1o recognise that there wus an approaching
mnotor cycle was in 1tself contributory negligence. It was
no doubt at the stage when he was opposite the case factory,
0n the whole case we think that the question was
ertirely one of fact for the decision of fthe learned Chief
Justice and that there is no sufficlent ground Tor thinking
tiat hils Honour arrived at an erroneocus conclusion. The avpeal

siculd be dismissed with costs,.






