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This is an eppeal from a jJudgment of the Chief
Justice of Tesmanias pronounced for the d efendant in an action
to recover damages for personal injuries caused by negligence,
The action arose out of an asccident which oecurred as long ago
as 6th August 1949, The plaintiff sustained his injurles while
engaged as a cyclist in a yoad race, At the time he was a
youth and he delayed bringing the action because he was not of
age. The race was run on a course which terminated on a plece
of road which had ¢ bitumen surface and was straight for a very
considerable lengbh. The rasce was 50 miles in length and there
were a number of gompetitors, The plainmm!*; who was injured was
one of two scratch men and tm gﬁ*mtgw body of the competitors
hed pessed the finishing line before the events which led to the
injury of the pisintiff took place, o \

A road race is; of course, a famillar thing but
the law does not look upon it with any Wtidu&w favour because
1t is not a usual or natural use of the highway, In this case
those organizing the ¢ycle race apparently obtained the help of
the police. There 1s e section in the Traffic Act 1925 of
Tasmania {sec, 38) which enables a police officer to "close any
street foy traffiec during sny temporary obstruction or danger to
traffic or for any temporary purpose; and may prevent the traeffic
of any vehicle or horse in sny street closed to traffic under the
autherlity of this oy any other Aet®, Apparently reliance was
placed by the police upon that provision either instinctively ox
with actuel knowledge of it, There is also a regulation made
under the Traffic Act {(reg, 121 XI1) which Mquima‘pawla upon
rosdways to comply with directions given by the police.

Two police constables came to the scene of the road
race, Senlor Compiable O'Hara and Constable Aitken. Senior
Constable 0'Hare saw the road race begin and both constables were
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posted at the finishing place, The direction of the rosd rate wus
towsrds Glenorchy, that is to say towsrds Hobart. Constable
Aitken was about 200 yerds on the Clemorehy side of the
finishing lime, the Senior Constable himself remaining near the
finishing line and on the Glenorchy side of it., IV was Intended
that Constable Aitken should step traffic coming from the
direction of Glemorchy when competitors were approaching or

about to approach the finishing line and that Senioy Constable
0'Hare should signal $o him when they came into view, The
defendunt was driving o van from Gleworchy, that iz to say in the
opposite direction to that of the competitors in the road race,
When he syrived at the first Constable, Conmstable Altken, the
bulk of the ¢ompetiiors had passed the finishing line. The other
scrateh man passed him, The Constable mm"?am to the defendant
t0 go on. He went on and as he advenced hm says thet he kept

his eyes first on the erowd which hed assea&iaﬁ tc see the road
race and lined the street so that he would mot collide with any
of them and then upon the eth&r ﬁonstgblea As it W‘maﬁgu‘ the
defendant was slowly msking his approach to Senlor Constable
0'Bara, the plaintiff ceme into view, Along the styreteh, which
was estimated variously but whioch seems %o bave been not to be
less than 200 yards, the plaintiff eame at his dest pace, He was
wearing a peaked eap and sccording to his agcount he realised
that slthough he was behind the other scratch man there was some
recognition or adventage to be obtained 1f he mede second best
time and he therefore finished at & strong psce, at about 29
miles an hour as he emmwé it, He rode with his head down,
looking just in fromt of his wheel, Any view he might otherwise
have bad in that peaitiaa was Obscured by his peasked cap,
suaemy%nahbh O'Hexra saw him coming end he at onde signalled
to the defendant a3 driver of the van to go to the side of the
yoad. The van was at that tisme towards the middle of the rosd
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with its right-hand wheels over the centre line ,which was marked
vﬁ;th/;enm or white line proceeding very slowly., Aas the Senior
Constable sald in his evidence, the defendant tock the van as
much o8 he could to his left side of the road and stopped it.

The position in which he stopped it was subsequently marked. The
rear right wheel was in the centre line of the road; the front
right wheel was two or three feet to the left of 1%s The
plaintiff, however, passed the finishing lime and hit the right-
hand side of the van, He seems to have hit the fromt mudgusrd
and the handle of the right~hand door. He sustalned very serious
injuries to his arm, which he lost, The distance which the van
hud gone whilst the plalntiff was in view is, of course, a matter
of estimate. But on the calcalations it seems probable that

the plalintiff was in view during the last lw yards which the wvan
drove before the aceldent, It was going at & very slow pace,
However, the dirver (the defendant) did not see the eyclist, He
says thet his attention wss eentred upon the Constable,from whom
he was expecting directions,snd upon the people, The people were
gathered at the side of the road and mostly about the finishing
line end on esch side of the finishing line. There is not much
evidence as to how they would obscure hle wision, bat they
certainly were on the bitumen of the road at tines,

In those Mr&mwmm the Chlef Justice acquitied
the defendant of negligence. He did mot find the plaintiff
guilty of contributery negligence, but he did suggest thaty had
he thought that the plaintiff was gulliy of contributory
negligencey the consequences of that contribulory negligence might
have been avolded by the defendant if he saw the cyclist.

The questlion foy us is whether the learned Chief
Justice’s finding is to be sustained, and we think it is. The
question is entirely ome of fact, Ve arﬁ%ispomd to etiribute
contributory negligence in the curious circumstsnces of this case
to the plainii £ff, He was engaged in a road racey; the police were
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there, Ve need not consider with any nicety the legality of
the proceedings in the road race. The scene was that of a road
race and the plaintiff was behaving as a cyelist would do in e
road rate at the finishing point. But if he was not guilty of
contyibutory negligence 1t was because he was entitled to rely
upon the regulation of the highwey by the police whilst the rage
was taking place, The defendant's whole cese is that he also
relied upon the regulation of the seene by the police, He hed
of course a duty to the crowd, It seems to us that the learned
Chief Jugtice was perfectly right in saying there waz w
negligence in his going forward under the direetion of Constable
Altken, As he went Torwerd of aourse he was gedting closer to
the finishing line and to the Senior Constable., The Senlor
Constable was undertaking the direciion of traffie at that polnt,
It was natural, and reasonsble, for him to keep his eyes on the
Senior Constable at that peint for his directions and he had in
the mesntime to see that he did not come into collision with any
members of the evowd which was lining the highway. In those
circusstanses we think that 1t i3 not the case that any

specific duty was placed upon him to keep a lookout for himself
in case another rider was ¢oming inte view, He had his eitention
fully oceupled in performing the other duties and it was the
funotion of the Senlor Constable to see that no other rider

was in view and that the way was clesr to him, When the SBenior
Constable 41d see the other rider coming into view it was too
late to get the van any further off the track. Because the van
got its front wheels two or three feel from the centre line but
not 1ts back wheels, 1t was not poiﬁtins ltraight down the road,
It seems clear that the cyclist who had been coming up what is
called the gtraight on his left-hand side veered over to the
centre as he epproached the finishing line and this brought sbout
the aocidemt. But this fact, although 1t occasioned the
aceldent, does not affect the question of negligence. We think
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the case should be decided on the simple ground that there was ne
negligence in the deferdant and that the Chief Justice's finding
should be sustained. The burden of proof was, of course, on the
plaintiff uwpon that issue, It was found against him and although
Mr. Wright has referred to passsges im the evidenece which do show
that an intervsl in time existed in which, assuming that ﬁhé
crowa’éid not obsgure his view he might, had he locked up, have
geen the plaintiff, we 4o not think the finding of the Chiefl
Justice that there was no negligence can be disturbed on that
ground, In any cas¢ one could not be sure that the defendant
could heve avoided the gecident in the short intervael which the
plaintif{'s speed allowed, hed the defendant seen him earlier
than the Semlor Consiable dig. ‘

For those ressons the appeal should be dismissed,





