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This la an appeal from s judgment of the Chief 
Justice of pronounced for th« d ef end ant in itn action
to recover d&n&ges for personal injuries caused by negligmoe, 
the action arose out of an accident which occurred as long ago 
as 6th August 1f4f, Tha plaintiff sustadxicd M s  injurlas wtiild 
cttgagad as ft cyclist in a wmd race. At the tine he was a 
youth and he 4 slaps* bringing the action because he was xi0t of 
ag®. She lioc «&« run on a course which terminated m  a piece 
of road which had a bitumen surf ae © and was straight for a very 
considerable Isagth* the race was 50 miles in length and th«r« 
were & number of eo*p«titor» • Tha plaintifi who was injured was 
on® of two scratch sen and the greater body of the competitors 
had passad tha finishing lima befor® tha events which lad to tha 
injury of th« plaintiff took place.

A road race iaf of eour»@9 a familiar thing but 
tha law does not look upon It with any partlaular favour because 
it la not a usual of natural use of th® highway. In this Oa*s 
thoso 03r$anlsJLna tha cycle race apparently obtained tha help of 
tha police. There la a a action in the Traffic Act 1935 of
Tasnania (see. JS) whloh enables a police officer to "closa any
straat for traffic during any t«sporary obstruction or danger to 
traffio or for any taaporary pwrpo#®( and may prevent tha traffic 
of any vahiola or ter a a in any straat closed to traffio under tha 
authority of this or any oth«r Aat«, Apparently reliance was 
plaoad by tha police upon that provision either instinctively or. 
with aotmal fenowladfa of it. fhare is also a regulation sada 
under the Traffic Act (rag* 121 111) which requires people upon 
roadways to eoaply with directions given by the police.

¥no polioa constables cams to tha scan* of the road
race, Senior Conn table O'Hara and Constable Altfcan* Senior 
Constable O'Hara aaw tha road race begin and bath conatables war*



posted at the finishing place* the direction of the road race was;
towards Glenorchy* that is to say towards Hobart* Constable
Aitken was about 20© yard* on the Glenorehy side of the
finishing line, the Senior Constable himself remaining near the
finishing line and on the Glenorehy side of It. It was Intended
that Constable Aitkss should step traffic easing from the
direction of Gl«*iorehy when competitors were approaching or
about to approach the finishing lint and that Senior Constable
O’Hara should signal 1*o hi» when they earn* Into view# fhe _
defendant mss driving a van from Glenorehy, that Is to say In the
opposite direction to that of the competitors in the road race.
When he arrived at the first Constable, Constable Aitken* the
bulk of the competitors had patted the flnlahing line* The other1
scratch man passed hist. The Constable signalled to the defendant
to go en» He went on and as he advanced he says that he kept
his eyes first on the crowd Which had assembled to see the road
race and. lined the street so that he would not collide with any
of then and then upon the other Constable* As it happened,as the
defendant wa« slowly making his approach to Senior Constable
O’Hara, the plaintiff case into view* Along the stretch* which
was estivated variously but which s««ms to have been not to be
less than 300 yards, the plaintiff cane at his best $•«•» He was
veering a peaked cap and according to his account he realised
that although he was behind the other scratch nan there waft some
recognition or advantage to be obtained if he made second best
time and he therefore finished at a strong pace, at about 2?
stiles an hour as h« estimate it* He rode with his head down,
looking $a*t in front of his wheel. Any view he might otherwise
have had in that position was obscured by his peaked cap*

SeniorSuddenly -Constable O’Hara saw him coming and he at once signalled 
to the defendant am driver of the van to go to the aide of the 
ro*d« The van was at that time towards the middle of the road
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with Its right-hand wheel* ot«r the centre lin®,which was marked a
with/yellow or white lint ,proa«eding very slowly* At the Senior 
Constable said In his evidence, the defendant took the van at 
Much at he could to his left side of the road and 8topped it* 
file position in which he ttopped it vat subsequently marked* The . 
rear right wheel was in the cent re line of the road| the front 
right wheel was two or three feet to the left of it# The :
plaintiff* however* patted the finishing line and hit the right* 
hand aide of the van. He teen* to have hit the front nudguard 
and the handle of the right»hand door. He sustained very serious _ 
injuries to hit aftt* which he lost, the distance which the van 
had gone whilst the plaintiff was in vie* is, of courte* a natter 
of ettlaate* fiat on the calculations i t  teens probable that

the plaintiff m s  in view during the last 40 yards which the van
drove before the accident* It was going at a very slow pace. 
However, the dlrrer (the defendant) did not see the c y c lis t . Be 
says that his attention was centred upon the Cent table* froa mho* 
he was expecting directions*ami upon the people# The people were :
gathered at the tide of the road and nostly about the finishing 
line and on each tide of the finishing line* There is not naoh 
evidente as to how they would obscure his vision* but they 
certainly v«re on the bitunen of the road at times.

In those elretmstaiwet the Chief Justice aStgultted
the defendant of negligence* Be did not find the plaintiff
guilty of contributory negligent*, but he did suggest that* had 
h e thought that the plaintiff was guilty of contributory 
negligence* th* consequences of that contributory negligence night 
have been avoided by the defendant if he saw the Cyclist*

The question for us is whether the learned Chief 
Justice*s finding is to be sustained* and we think it is* The

not
question is entirely one of fact* We are/disposed to attribute 
contributory negligence in the curious olrounstances of this cate
to the plaintiff# He was engaged in a road race* the polio® were
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there* we need not consider with any nicety the legality of 
the proceedings In tha road race* The same was that of a road 
race and the plaintiff was behaving as a cyclist would do in a 
road race at the finishing point* But if he was not guilty of 
contributory negligence it was because he was entitled to rely 
upon the regulation of the highway by the police whilst the race 
was talcing place* The defendant’s whole ease Is that he also 
relied upon tha regulation of the scene by the police. He had 
of course a duty to the crowd. It seems to us that the learned 
Chief Justice was perfectly right in saying there was no 
negligence in his going forward under the direction of Constable 
Altken. As he went forward of course he was getting closer to 
the finishing line and to the Senior Constable* The Senior 
Constable was undertaking the direction of traffic at t&at point* 
It was natural) and reasonable, for him to keep his eyes on the 
Senior Constable at that point for his directions and he had in 
the meantime to tee that he did not coae into collision with any 
members of the erowd vbieh was lining the highway* la those 
clrcuastances we think that it la not the ease that any 
specifio duty was placed upon hSa to keep a lookout for hiaself 
in ease another rider was coming into view* Be had his attention 
fully occupied in performing the other duties and it wag the 
function of the Senior Constable to see that no ether rider 
was in view and that the way was dear to bin* Ihsa the Senior 
Constable did see the other rider cosing Into view it waft too 
late to get the van any further off the track* Because the van 
got its front wheels two or three feet fro* the centre line but 
not its feaek wheelst it was not pointing straight down the road. 
It sems clear that the cyclist who had been coning up what is 
called the straight on his left-hand tide veered over to the 
centre as he approached the finishing line and this brought about 
the aooidsnt. But this fact, although it occasioned the 
accident, does not affect the question of negligence* le  think
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the case should be decided on the simple ground that there was no 
negligence in the defendant and that the Chief Justice’s finding 
should be sustained, the harden of proof wa#» of course, on the 
plaintiff upon that issue. It was found against him and although 
Mr, Wright 'has referred to passages In the evidence which do show 
that an interval in tine existed in vhieh, assuming that the 
crowd did not ohg'ewre his view he sight, had he looked up, have 
seen the plaintiff, we io not think the finding of the Chief 
Justice that there was no n«gligenoe dan he diaturfced on that 
ground* In any case one could not he sure that the defendant 
could have avoided the accident in the short interval which the 
plaintiff's speed allowed) had the defendant seen him earlier 
than the Senior Constable did.

For those reasons the appeal should he dismissed.




