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BRATTLING v. BOIES

The respondent to this appeal was the plaintiff, 
and the appellant was the defendant, in an action in the Local 
Court of Alice Springs, exercising Jurisdiction under the Local 
Court Ordinance, No. 6 of 1941. The action was heard by Kriewaldt 
J . , who gave judgment for the plaintiff for the stun of £165. From 
that judgment this appeal is brought pursuant to ss. 54 and % of 
the Ordinance.

The a c t io n  was f o r  t h e  re c o v e ry  o f  wages to  w hich 

th e  p l a i n t i f f  c laim ed to  be e n t i t l e d  i n  resp*tect o f  s e r v ic e s  

re n d e re d  to  "the d e fen d an t as a  cook a t  th e  hom estead on th e  

d e f e n d a n t 's  p a s t o r a l  p ro p e r ty  d u rin g  th e  p e r io d  from  6 th  F eb ru a ry  

1952 to  7 th  O ctober 1952. The p ro p e r ty ,  known as Mount D oreen 

S t a t i o n ,  i s  i n  th e  N orthe rn  T e r r i t o r y ,  on th e  main road  from 

A lic e  S p r in g s  to  Vyndham.

Mount Doreen i s  a  c a t t l e  s t a t i o n ,  and i t  in c lu d e s  

some m ining l e a s e s  com prising  w o lfram -b ea rin g  c o u n try .  At th e  

tim e  when t h e  ev en ts  began w ith  w hich th e  a c t i o n  was co n ce rn ed , th e  

p l a i n t i f f ' s  husband , R o b ert Bowes, was w orking a w olfram  mine on 

an a d j o i n i n g  m in ing  l e a s e  h e ld  by th e  d e f e n d a n t 's  w ife .  The 

p l a i n t i f f  and t h e i r  two young c h i ld r e n  w ere l i v i n g  w ith  him t h e r e .  

One B a lz e r  had  been  w orking a  more p r o f i t a b l e  m ine on one o f  th e  

d e f e n d a n t 's  l e a s e s ,  b u t  he  had r e c e n t ly  gone away and f a i l e d  to  

r e t u r n .  On ? t h  F eb ru a ry  1952 a c o n v e r s a t io n  to o k  p la c e  be tw een 

Bowes and t h e  d e fe n d a n t ,  and th e y  agreed  t h a t  Bowes shou ld  work 

th e  mine w hich  B a lze r  had l e f t .  The term s ag reed  upon were t h a t  

t h e  d e fe n d a n t  should p ro v id e  th e  l e a s e  and t h e  p l a n t ,  t h a t  Bowes 

shou ld  do t h e  m ining w ith  th e  a s s i s t a n c e  o f  n a t iv e  labour., and 

t h a t  th e y  sh o u ld  d iv id e  e q u a l ly  th e  w orking expenses o f  t h e  mine 

and th e  p ro c e ed s  o f  th e  s a l e  o f  w olfram .

The d e fen d an t gave ev id en ce  a t  t h e  t r i a l  to  th e



e f f e c t  t h a t  he and Bowes ag reed  t h a t  th e  p l a i n t i f f  shou ld  do th e  

cooking  f o r  th e  hom estead w ith o u t re m u n e ra tio n , as p a r t  o f  th e  

c o n s id e r a t io n  f o r  Bowes* r e c e iv in g  h a l f  o f  th e  p roceeds  o f  th e  

w olfram . Bowes, on th e  o th e r  hand, swore t h a t  t h e r e  was no m en tion  

o f  th e  p l a i n t i f f ' s  u n d e r ta k in g  th e  co o k in g , u n t i l  a f t e r  th e  m ining 

agreem ent had been  conc luded . The le a r n e d  judge  a cc e p te d  th e  

ev id en ce  o f  Bowes on t h i s  p o in t .  H is  Honour found t h a t  th e  cooking  

was n o t  d is c u s s e d  u n t i l  a  second c o n v e r s a t io n  betw een Bowes send th e  

d e fe n d an t on th e  same day . B&wes’ ev id en ce  as to  t h i s  c o n v e r s a t io n  

was t h a t  th e  d e fen d an t asked  him w hether th e  p l a i n t i f f  would be  

p re p a red  to  do th e  cooking  f o r  th e  s t a t i o n ,  and s a id  t h a t  as a 

m a t te r  o f  conven ience  th e y  cou ld  l i v e  a t  t h e  s t a t i o n .  I t  was 

m en tioned , a cco rd in g  to  Bowes, t h a t  i t  would be  more c o n v en ien t f o r  

him to  fe e d  th e  b la c k s  i f  he w ere l i v i n g  a t  th e  s t a t i o n  th a n  i f  he 

w ere l i v i n g  a t  h i s  own camp. Bowes c o n fe r re d  w ith  h i s  w ife and 

acc e p ted  th e  p r o p o s i t io n .  No c o n v e r s a t io n  on th e  s u b je c t  to o k  p la c e  

betw een th e  p l a i n t i f f  and th e  d e fe n d a n t ,  and even betw een Bowes and 

th e  d e fen d an t no m en tion  was made o f  wages. On 6 th  F eb ru a ry  1952, 

th e  p l a i n t i f f  w ith  h e r  husband and c h i ld r e n  moved in to  t h e  hom estead . 

T here  th e y  occup ied  two rooms u n t i l  th e y  p a r te d  company w i th  th e  

d e fe n d an t on 7 th  O ctober o f  th e  same y e a r .  Throughout th e  i n t e r ­

ven ing  p e r io d ,  ex cep t d u r in g  absences t o t a l l i n g  tw e lv e  o r  f o u r te e n  

d a y s , th e  p l a i n t i f f  d id  s u b s t a n t i a l l y  th e  whole o f  th e  cooking  f o r  

t h e  e s ta b l is h m e n t ,  excep t th e  b re a d -b ak in g  w hich was done by an 

a b o r ig in a l .  The d e fe n d a n t’ s w ife  was away, and even when she 

r e tu r n e d  a f t e r  some months had p assed  she d id  l i t t l e  o f  th e  c o o k in g . 

The number o f  p e rso n s  to  be  cooked f o r  v a r ie d  c o n s id e ra b ly .  T here  

w ere fo u r  i n  th e  p l a i n t i f f ' s  own fa m ily ,  and th e  s t a t i o n  s t a f f  

i n c l u d e d ,  i n  a d d i t io n  to  t h e  d e fe n d a n t ,  a book-keeper named Lloyd 

and a man named B rad fo rd . At some s ta g e  th e  d e f e n d a n t 's  son a r r iv e d  

on  th e  p ro p e r ty ,  and th e r e  were a ls o  some c a s u a l s ,  namely th r e e  

h a l f - c a s t e s ,  Cusack, W ilson  and W hiting  and a man named Moyle. T here 

w ere a ls o  g u e s ts  to  m eals from tim e  to  t im e .
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I n m o s t  c irc u m s ta n c e s , i t  would be n a t u r a l  to  i n f e r  a  

p rom ise  t o  pay  re a so n a b le  wages from th e  f a c t  t h a t  a t  th e  r e q u e s t  

o f  a  s t a t i o n  owner a woman i s  found to  have ta k e n  up r e s id e n c e  i n  

t h e  hom estead  and perform ed th e  d u t i e s  o f  a cook. The c irc u m stan c es  

i n  t h i s  c a s e ,  however, were u n u su a l. The p l a i n t i f f  was n o t a  cook 

by o c c u p a t io n ,  and she  was n o t seek in g  employment. Her husband 

was n o t  a n  employee o f  th e  d e fe n d a n t;  he was engaged in  a j o i n t  

e n t e r p r i s e  w ith  him w hich  was l i k e l y  to  b e ,  and in  f a c t  proved  to  

b e ,  h i g h l y  re m u n e ra tiv e  to  b o th  o f  them. They had made t h e i r  

b a r g a in ,  co m p le te  i n  a l l  i t s  te rm s , a t  t h e i r  f i r s t  c o n v e r s a t io n  on 

5 th  F e b ru a ry  1952, and i t  l e f t  them to  conduct e n t i r e l y  s e p a r a te  

dom estic  e s ta b l i s h m e n ts ,  th e  d e fen d an t to  l i v e  i n  h i s  hom estead 

and th e  Bowes fa m ily  i n  t h e i r  own camp* Under th e  a rrangem ent 

made a t  tkie second c o n v e r s a t io n ,  however, th e  two e s ta b l is h m e n ts  

w ere to  b e  merged. Not o n ly  th e  p l a i n t i f f  b u t a ls o  h e r  husband and 

h e r  two c h i l d r e n  l e f t  t h e i r  camp and moved in to  th e  hom estead , and 

two rooms were s e t  a p a r t  f o r  t h e i r  accommodation t h e r e .  A ll  th e  

fo o d , e x c e p t  baby food  and some o f  th e  v e g e ta b le s ,  was s u p p lie d  

by t h e  d e fe n d a n t ,  and even f o r  th e  v e g e ta b le s  he  p a id  th e  f r e i g h t .

He made n o  ch arg e  a t  any tim e to  th e  p l a i n t i f f  o r  h e r  husband f o r  

accom m odation o r  f o r  b o a rd .

As has a lr e a d y  been  m en tioned , a t  th e  second co n v er­

s a t i o n  on  5th F eb ruary  1952 th e r e  was no d i s c u s s io n  as t o  any 

amount to  be p a id  to  t h e  p l a i n t i f f  as wages. The le a r n e d  judge  

th o u g h t i t  q u i t e  l i k e l y  t h a t  th e  re a so n  why th e  d e fe n d an t made no 

m en tio n  of* wages was t h a t  he th o u g h t t h a t  Bowes was f a m i l i a r  w i th  

th e  te rm s  o f th e  arrangem ent w hich had fo rm er ly  e x is te d  betw een th e  

d e fe n d a n t  and B a lze r  and under which M rs. B a lz e r  d id  th e  cooking  

w ith o u t  p a y ; and h i s  Honour th o u g h t t h a t  Bowes, who i n  f a c t  was 

n o t aw are o f  B a lz e r ’ s a rrangem en t, o m itte d  to  r e f e r  to  h i s  w i f e ’ s 

wages b e c a u s e  he  assumed t h a t ,  under th e  i n d u s t r i a l  award c o v e r in g  

s t a t i o n  c o o k s , wages a t  a f ix e d  r a t e  would be  p a y ab le . T h is  

e x p la n a t io n  o f th e  s i l e n c e  o f  Bowes ana th e  d e fe n d an t on th e  s u b je c t  

o f  t h e  p l a i n t i f f ’ s wages was made th e  b a s i s  o f  a su b m iss io n  b e fo re  

u s  t h a t  t h e r e  was no consensus ad idem, and th e r e f o r e  no c o n t r a c t
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upon which the p la in t i f f  could be e n t it le d  to sue f o r  wages. The 

subm ission must be r e jec ted , because the question  whether there  

was consensus ad idem i s  to be decided upon a con sideration  o f what 

was said and done, and not upon an examination in to  s ta te s  o f  mind. 

I t  should be said here that in reaching the conclusion  that h is  

explanation  was the probable one h is  Honour was influenced by some 

evidence which the p la in t i f f  had been allowed to g iv e , though only  

de bene e s se , as to what was said between her husband and h e r s e lf  

when he consulted her about the defendant’ s proposal that they  

should goto l iv e  in  the homestead and that she should undertake 

the cooking. This^evidence was p la in ly  Inadm issible, for Bowes was 

c le a r ly  not the defendant’s agent at the conversation.

I f  there were nothing more in the case than 

has been mentioned, i t  would be a matter of some d if f ic u lty  to 

decide whether the case was one o f a contract for the employment 
%

o f  t h e  p l a i n t i f f  by  t h e  d e f e n d a n t  o r  s im p ly  o n e  o f  an  a r ra n g e m e n t  

b e tw e e n  t h e  h e a d s  o f  two h o u s e h o ld s  f o r  a  fo rm  o f  c o - o p e r a t i o n  f o r  

t h e i r  m u tu a l  a d v a n ta g e ,  e n t a i l i n g  no l i a b i l i t y  o n  t h e  p a r t  o f  t h e  

d e f e n d a n t  t o  make any  paym ent t o  t h e  p l a i n t i f f .  B ut t h e r e  a r e  a d ­

d i t i o n a l  f e a t u r e s  o f  t h e  c a s e  w hich  seem t o  p o i n t  c o n v in c i n g ly  t o  

t h e  l a t t e r  a s  t h e  t r u e  c o n c lu s io n .  F o r e i g h t  m onths t h e  p l a i n t i f f  

coo lsed  f o r  a l l  who a t e  a t  t h e  h o m estead , and from  f i r s t  to  l a s t  n o t  

o n e  word a b o u t wages was e v e r  s a id  to  t h e  d e fe n d a n t  e i t h e r  b y  h e r  <r 

by  t i e r  h u sb an d . She knew t h a t  t h e  d e fe n d a n t  was k e e p in g  a  ru n n in g  

a c c o u n t  a s  be tw een  h im s e l f  and h e r  h u sb an d , c h a r g in g  t h e r e i n  t h e  

p r i c e  o f  goods o b ta in e d  from  t h e  s t a t i o n  s t o r e ;  and sh e  knew t h a t  

h e  k :ep t no su ch  a cc o u n t a s  a g a in s t  h e r .  A t no t im e  d id  sh e  a s k  f o r  

a n y th in g  on a cc o u n t o f  p a y , and h e r  s u p e r f i c i a l l y  r e a s o n a b le  

e x p la n a t io n ,  t h a t  t h e r e  was no need  t o  do so a s  t h e r e  was n o th in g  on 

w h ic h  to  spend money o u t  a t  Mount D oreen , l o s t  much o f  i t s  f o r c e  

w hen s h e  ad m itte d  t h a t  on one o c c a s io n  she  made a  t r i p  to  A l ic e  

S p r in g s  b u t  g o t t h e  money she  r e q u i r e d  f o r  th e  t r i p  from  h e r  

hust»and. She accoun ted  f o r  t h i s  by s ay in g  t h a t  she  th o u g h t i t
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would b e  b e t t e r  to  l e t  h e r  wages mount up ; b u t  i f  t h i s  had r e a l l y  

been  i n  h e r  mind she would a lm ost c e r t a i n l y  have demanded th e  

accum ulated  sum when she  f i n a l l y  l e f t  Mount D oreen. In  f a c t  she 

d id  n o t even th e n  make th e  s l i g h t e s t  r e f e r e n c e  to  th e  s u b j e c t .

Bowes and th e  d e fen d an t p a r te d  on o r  about 7 th  O ctober

1952 in  consequence  o f  a d i s p u te .  L ike  h i s  w ife* Bowes had n o t

m entioned  h e r  wages w h ile  r e l a t i o n s  w ere harm onious. But he had
h i s  own

been a sk in g  th e  d e fen d an t and h i s  book-keeper f o r  a s ta te m e n t o f /  

a c c o u n t,  and o n e  was su p p lie d  about 3 0 th  September 1952. In  h i s  

ev id en ce  i n  c h i e f  he  s a id  t h a t  ■when he  go t t h i s  s ta tem e n t he  spoke 

to  th e  d e fe n d a n t  ab o u t h i s  w i f e 's  wages; t u t  under c r o s s -  

ex am in atio n  h e  -withdrew t h i s  a s s e r t i o n .  T here  w ere m a t te r s  about 

which he and t h e  d e fe n d an t a rg u ed , b u t th e  p l a i n t i f f ’ s wages was 

n o t one o f  them . Then he  went to  A lic e  S p r in g s ,  and c o n s u l te d  a 

s o l i c i t o r .  On h i s  r e t u r n  to  Mount Doreen he  was g iven  an amended 

s ta te m e n t ,  and, acco rd ing  to  h i s  ev id en ce , he  th e n  " s a id  som ething" 

t o  th e  d e fe n d a n t  about h i s  w i f e 's  wages. The d e fen d an t a rsw e re d , 

'•There a r e  noneH. He th e n  r e p l i e d ,  "You w i l l  have to  pay h e r  

w ages"; and in  re sp o n se  t o  th e  d e f e n d a n t 's  q u e s t io n ,  “Are you 

going  to  go on w i th  i t ? " ,  h e  s a id  " C e r ta in ly ” . Not u n t i l  F e b ru a ry  

1953, however, d id  th e  d e fen d an t h e a r  any more o f  th e  m a t te r .  Then 

Bowes f o r  t h e  f i r s t  tim e  in s t r u c t e d  a s o l i c i t o r  on h i s  w i f e 's  b e h a l f  

t o  make a  c la im  a g a in s t  th e  d e fen d an t f o r  wages. The s o l i c i t o r ' s  

l e t t e r  o f  demand based  th e  c la im  upon th e  C a t t l e  I n d u s t r y  Award, 

and in c lu d e d  n o t  o n ly  wages f o r  th e  e n t i r e  p e r io d  worked* b u t  a l s o  

an  amount f o r  p ay  i n  l i e u  o f  annual le a v e .  At th e  t r i a l ,  Bowes 

a ttem p ted  to  s u p p o r t  t h e  c la im  on th e  b a s i s  o f  th e  award by 

sw earing  t h a t  i n  th e  second c o n v e rsa t io n  betw een th e  d e fe n d an t and 

h im s e lf  on 5 th  F e b ru a ry  1952 th e  award had been m en tioned , b o th  

p a r t i e s  say in g  t h a t  th e y  d id  n o t know what th e  award was, i . e .  

what was th e  amount o f  t h e  award wage. T h is ,  how ever, th e  t r i a l  

ju d g e  d i s b e l i e v e d .  The s o l i c i t o r ' s  demand was r e j e c t e d  by a  l e t t e r  

from th e  d e f e n d a n t 's  s o l i c i t o r  d a te d  17 th  MarcJa 1953? w hich drew
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p o in te d  a t t e n t i o n  to  th e  f a c t  t h a t  th e  p l a i n t i f f  had no t asked  th e  

d e fe n d an t fo r  any money e i t h e r  d u rin g  h e r  tim e  a t  Mount D oreen o r 

when sh e  l e f t .  Th is  evoked no answ er. T h ere  was s i l e n c e  f o r  

a n o th e r  t e n  months j b u t  e v e n tu a l ly  on 28t h  Ja n u a ry  1954, t h e  

p l a i n t i f f  commenced p ro ceed in g s  i n  th e  L oca l C o u rt ,  making t h e  

c la im  w hich h e r husband’ s s o l i c i t o r  had s t a t e d  i n  h i s  l e t t e r .

The award was h e ld  by th e  t r i a l  ju d g e , and i s  now 

conceded, to  b e  in a p p l ic a b le  to  t h i s  c a s e ,  f o r  th e  re a s o n s ,  f i r s t ,  

t h a t  th e  number o f  th e  s t a t i o n  employees f o r  whom th e  p l a i n t i f f  

cooked was l e s s  th a n  th e  minimum number r e q u ire d  to  a t t r a c t  a  

f ix e d  r a t e  under th e  aw ard, and , seco n d ly , t h a t  the p l a i n t i f f  was 

n o t a member o f  any u n io n  which was a p a r ty  to  th e  award. The 

p l a i n t i f f ,  however, was h e ld  to  b e  e n t i t l e d  to  judgm ent on th e  

ground t h a t  h e r  work as  a cook a t  Mount Doreen was done f o r  th e  

d e fe n d an t under a c o n t r a c t  o f  employment i n  w hich, t h e r e  b e in g  no 

agreem ent as to  rem u n e ra tio n , th e  law  would im ply a p rom ise  by t h e  

d e fen d an t to  pay a re a so n a b le  sum. The amount isfaich th e  le a r n e d  

ju d g e  c o n s id e re d  a re a so n a b le  sum was £5 a week f o r  th e  r e l e v a n t  

p e r io d  ( l e s s  two weeks d u rin g  which th e  p l a i n t i f f  was a b s e n t  o r  

i l l ) ,  s u b je c t  to  a d e d u c tio n  i n  r e s p e c t  o f  th e  v a lu e  o f  q u a r te r s  

and food s u p p l ie d  by th e  d e fen d an t to  th e  p l a i n t i f f  and h e r  f a m ily .  

No f a u l t  c o u ld  b e  found w ith  th e  judgment th u s  a r r iv e d  a t ,  i f  i t s  

i n i t i a l  p r o p o s i t i o n  were to  be a cc e p ted  t h a t  a  c o n t r a c t  o f  employ­

ment was I n  f a c t  made between th e  p a r t i e s .  But th e  c h o ic e  o f  

f in d in g s  w h ich  th e  ev id en ce  p re se n te d  does n o t  seem to  have b een  

f u l l y  c o n s id e re d ,  p ro b ab ly  because  th e  d e fe n d a n t’ s ev idence  had 

in v i t e d  t h e  C ourt to  t r e a t  as t h e  c r u c i a l  i s s u e  th e  q u e s t io n  

w hether t h e  p l a i n t i f f ' s  work was done in  p u rsu an ce  o f  an ex p ress  

ag reem en t, made a t  th e  f i r s t  c o n v e rsa t io n  on 5 th  F e b ru a ry  1952, 

t h a t  she  and  h e r  husband should  s te p  in to  th e  shoes o f  th e  B a lz e r s .  

The lea rn ed  judge  d id  n o t  a d v e r t  i n  h i s  re a so n s  f o r  judgment to  t h e  

ab sen ce  o f  any m ention  o f  wages betw een th e  p l a in t i f f  and th e  

d e fe n d a n t ,  and betw een Bowes and th e  d e fe n d a n t ,  d u r in g  th e  p e r io d



of the Bowes1 residence at Mount Doreen, or to the conduct of 
the plaintiff and Bowes with respect to wages after the quarrel 
with the defendant and the termination of their relationship 
with him. These matters provide very strong ground indeed for 
inferring that until Bowes' interview with his solicitor the 
idea of the plaintiff's being paid for the cooking she did for 
the combined household had not occurred either to her mind or 
to her husband's. On the evidence as a whole we feel little 
doubt that when the plaintiff commenced her work at the home­
stead she knew perfectly well that she was not an employee of 
the defendant and was not cooking for wages.

The most probable view of the case, on the basis of 
the evidence which the learned judge believed, is that the 
plaintiff and Bowes, in working over the injustice which they 
considered the husband had suffered at the hands of the 
defendant, came also to think that it would be right to make a 
claim in respect of so much of the plaintiff's cooking as was 
not for her own family. Indeed the plaintiff herself said 
almost as much in her evidence. "it was not my husband”, whe 
said, "who suggested I take this action against Mr. Braitling.
I felt that I should be compensated for my work at Mount Doreen.
My husband was putting in a claim with Mr. Braitling about the 
same time as I was putting in mine.” Notwithstanding the first 
sentence of this passage, it seems clear that the plaintiff's 
claim against the defendant had its origin in Bowes' consultation 
with his solicitor. He himself said, "I accept responsibility 
for my wife's instituting these proceedings against Mr. Braitling. 
And then he added what may be considered a significant echo of 
the plaintiff's own statement: "It is because I think she
should be compensated for her work as a station cook."

All these considerations weigh the scales down 
heavily in favour of the conclusion that there was no



relationship of employment between the plaintiff and the 
defendant, and that for that reason the judgment for the 
plaintiff ought not to stand.

The appeal should be allowed with costs, the judgment 
of the Local Court should be set aside, and judgment should 
be entered in the action for the defendant.




