
IN THE HIGH COURT OF AUSTRALiA 

.......... :+..tl.E ... QQ.MMIS..S..W.N.B.B .... F:Q.B ... J1A.I.L.WAYS ... 

v. 

SMALL 

REASONS FOR JUDGMENT 

/ "}/ '"' 

Judgment delivered at .... SXJ2Illi.¥ _______________________ _ 
J. .J Gonrley, Govt .. Print .• Melli. 

G.Tl63/51 



THE CONIUSSIQNgH FOR RAIUITAYS 

v. 

Sl"lALL 

JUDGJ:.f&l\fT ( OB.AL) DIXON C.,J. 
MCTIEHNAN J. 
T~ILLIAHS J. 
·I'IJ.miJ J. 
1:,4,YLOR _.J~ 



Tl{]E COMHISSIONER FOH RAILWAYS 

v. 

SHALL 

DIXON C.J. Thes"e are appealS by the Railway Commissioner 

as the defendant in ti~To actions arising out of an acci.dent il'l:lich 

occUl'red as long ago as 1st Narch 1951. rrl:Je accident resulted 

in t.he death of a man named Small and the actions are l::;,rought by 

his widow who is his e:g:ecutrix. It is not necessary to describe 

the causes of action more particularly than to, say that one \vas 

uncier the Compensation of Helati ves Act and th('l other 11ras for 

damages for the destruction of a tractor. 

Small was driving a tractor wHh a trailer north-

waTd along a somewhat winding path from a farm. The path led 

over an accommodation crossing upon the defendant 1 s r~ihray ltne 

near Kolodong. '!.'he railway line rtms apprmdmately east and ,_,rest, 

hut there is a c·urve just before the crossing on tr~e 'vestern 

side. The road over the raihray crossing is nothing but a track. 

On the northern side it leads to a gravel road. A light engine 

-w·as proceeding frmn the west to the east along the line; that 

meant that it must travel round the curve 1-vhich led to the 

crossing. The track from the 
hoy,se 

farm to the c.~os s \I!C~D.t ror some 

distance in an easterly direction and then turned north. From 

the place "lvhere it turned north a person travelling upon the 

track might have seen to his left, that is to the west, for some 

ap_:preciable distance along the raj_l\vay line unti 1 the ClLL've s.hut 

o1.rt his view. 

As the deceased Small drove the Ferguson tractor 

acxoss the railway l:Lne, the engine struck the trailer; the 

tractor itself vas just over the line. Small was thrown into 

the air and '.·ras killed. Preceding him along the track was a 

neighbour, a man named. Gill. He preceded h:lnr in a car and had 
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driven through the g;~.tes of the crossing which had been opened. 

Cr::U 1, after crossj_ng the line, drove to.,mrds the gravel road, 

got out of the car and came back for the purpose of closing the 

gates after the tractor and trailer had crossed. 

The actions were based, of course, on negligence 

and the defendant relied on the contributory negligence of Small. 

The negligence which the plaintiff sought to establish on the 

part of the defendant 1 s se1·vants included failure on the part 

of" the train to 1-rhistle 'lflhen coming round the curve as, accord.tng 

to the evidence, bad been customary.. It is not contested that it 

was open to the ,jury to find that negUgence. The jury found 

a verdict for the plaintiff. l'Vhat remains in question is the 

co1n1~1etence of the jury to negative contributory negligence on the 

pal't of Small, the deceased. It is said that Small 1 s contrilJutory 

negligence was conclusively shmm on the plaintiff's ovm case and 

that. the contributo.ry negligence consisted in the failure of 

Small to look to his left. The evidence of contributory 

negligence depends in the main on Gill 1 s evidence coupled -viith 

the circwnstances of the case, though it is supported to some 

exi~ent l!y the evidence of Small's son, a boy who sm1r the accident 

from a bank on >~1 ich he was standing at a point some 100 yards 

west of the crossing. 

I do not propose to discuss that evidence beyond 

s a;::ring that according to Gill he was ·walking towards the 

crossing facing Small as he drove the tractor across the crossing 

and that he cUd not see him look to the left or to the rightc 
pill, 

In his examination in chief he said he/was not paying much 

att.entj_on and in his cross-examtnation the answer was extracted 
deceased · 

from him that he did not see the/look to the left or the right. 

Small 1 s son 1vho 1ifas watching the place from some distance away 

turned in the direction of his father but did not see him look. 

There are three matters of fact on which the 

contributory negligence must turn. One is whether the dGceased 
had 10oked he 

did in fact look; another is whether at a relevaht stage if he I 



must have seen the engine in time to avoid the collision, and 

the third is whether having regard to all the circumstances he 

vlas guilty of a lack of reasonable care if he failed so to loa]{ 

vihere he could see the engine apprqaching. The burden of proof 

inestablishing contributory negligence is, of course, upon the 

der"endant. The defendant must then satisfy the jury upon a 

balance of probability that contributory negligence occurred 

and, of course, that it was a material cause of the injury 

complained of by the plaintiff. 

In the present case we think that it is not 

possible for the appellant to make out the contention that 

contributory negligence was conclusively established so that it 

was the duty of the jury to find for the defendant on that ground •. 

To say that there is a strong case of contributory negligence 

is not to the point. In matters of this description, where the 

burden of proof is upon the defendant, it must appear to a Court, 

before the verdict can be set aside and a contrary verdict 

entered, that the jury could not do anything else but find in 

accordance with the defendant 1 s contention. In the present case 

the jury might reasonably have qualified the evidence which I 

have mentioned and read it as not showing with sufficient 

definiteness that the deceased did not look at the material time. 

That is to say, the jury might reasonably have failed to be 

satisfied by the evidence that the deceased did not look at all 

at any material time up the line to his left. They might also, 

I think, have reasonably failed to be satisfied t~at if at points, 

where in their view it was his duty to look exercising reasonable 

care for his own safety.,,he had looked to his left he could have 

seen the engine in time to avert the acciaent. Further, it must 

be remembered, as the Full Court pointed out; that this is a 

case in which a car had gone over the crossing; his neighbour 

waswalking down to shut the gates; the train coming in that 

direction was accustomed to whistle and it was a casual light 

engine not travelling along the line at a time wh~n trains were 

to be expected. In all those.circumstances.it was open to the 
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jury to d.ecline·to find that the deceased exhibited a lack of 

reasona 1Jle care in failing to look for himself up the line. 

For these reasons I think that the Court cannot 

say that it was the imperative duty of the ,jury to find contri bu­

tory negligence. The appeals should be dismissed with costs • 

.M,9TIERNAJIT J".: 

iHLLIA.r,1.8 J. : 

-~1EBH J !..: 

TltYLORJ.: 

DIXON C J 

I agree. 

I agree. 

I agree. 

I agree. 

I should add that we vrould have granted special 

leave hacl we been of a contrary opin:Lon but it does not seem 

necessar:~r in the view we take. 




