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T h is  i s  an ap p ea l from th e  Supreme C ourt o f  W estern  

A u s t r a l i a  (W olff J . ) *  The p l a i n t i f f ’ s c a s e  a s  s e t  f o r t h  i n  h i s  

s ta te m e n t  o f  c la im  was t h a t  by a v e rb a l  agreem ent made by- 

t e le p h o n e  betw een th e  d e fen d an t in  P e r th  and th e  p l a i n t i f f  i n  

M elbourne  on 16th  November 1953 i t  was ag reed  t h a t  t h e  d e fe n d a n t  

w ould  employ th e  p l a i n t i f f  and th e  p l a i n t i f f  would work f o r  th e  

d e fe n d a n t  to  a s s i s t  i n  th e  management o f  th e  d e fe n d a n t ’ s b u s in e s s  

i n  P e r t h .  I t  was s a id  to  be  a term  o f  th e  agreem ent t h a t  th e  

d e fe n d a n t  would pay to  th e  p l a i n t i f f  a s a l a r y  e q u iv a le n t  to  h a l f  

o f  t l ie  n e t  p r o f i t s  o f  th e  b u s in e s s  and t h a t  th e  p l a i n t i f f ’s 

s a l a r y  would no t b e  l e s s  th a n  £50 p e r  week. I t  was s a id  to  be 

an im p lie d  term  o f  th e  agreem ent t h a t  th e  engagement should  be  

d e te r m in a b le  on re a so n a b le  n o t i c e ,  and t h a t  t h r e e  m onths ' n o t ic e  

was re a s o n a b le  n o t i c e .  Th6 p l a i n t i f f  a l le g e d  t h a t  he  commenced 

w o rk in g  f o r  th e  d e fe n d an t as from 1 4 th  Jan u a ry  1954 and 

c o n t in u e d  working f o r  him u n t i l  12t h  May 1954, when th e  d e fen d an t 

w ro n g fu l ly  te rm in a te d  th e  employment w ith o u t due n o t ic e *  The 

p l a i n t i f f  c laim ed an account o f  p r o f i t s ,  o r  a l t e r n a t i v e l y  s a l a r y  

a t  £50 per week, in  r e s p e c t  o f  th e  p e r io d  from 1 4 th  Jan u a ry  to  

12t h  l a y ,  and a ls o  c laim ed s a la r y  a t  th e  same r a t e  f o r  a  f u r t h e r  

t h i r t e e n  weeks in  l i e u  o f  n o t ic e .  By h i s  s ta te m e n t o f  c la im  he  

gave  c r e d i t  f o r  £100 p a id  to  him by  th e  d e fe n d a n t .  W olff J .  

gave judgment f o r  t h e  p l a i n t i f f  f o r  t h e  sum o f  £1400 . From t h i s  

judgm ent t h e  de fendan t a p p e a ls .

The p l a i n t i f f  and th e  d e fen d an t had met and become 

f r i e n d l y  i n  th e  army d u rin g  th e  r e c e n t  w ar, and had m a in ta in ed  

an  i r r e g u l a r  co rrespondence  a f t e r  i t s  te rm in a t io n .  In  November 

1953 'the p l a i n t i f f  was employed i n  th e  o f f i c e  o f  an e s t a t e  agen t 

in  M elbourne  and was earn in g  about £30 p e r  week. The d e fen d an t
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was c a r ry in g  on th e  b u s in e s s  o f  a c o n t r a c t i n g  s to n em aso n 'in  P e r th .  

Of t h i s  b u s in e s s  W olff J .  s a i d : -  " I t  had been doing w e l l ,  and i t s  

p r o s p e c t s  seemed e x c e l le n t .  W hile f i n a n c i a l  s ta te m e n ts  su b se ­

q u e n t ly  p rep a red  would su g g es t t h a t  th e  income from th e  a c t u a l  

s to n a n a s o n  b u s in e s s  was i n  th e  v i c i n i t y  o f  £60 a week, t h a t  was 

n o t th e  whole s to r y .  A ccording to  th e  b a la n c e  sh e e t  o f  th e  3 0 th  

J u n e  195^ th e  b a lan c e  o f  a s s e t s  over l i a b i l i t i e s  was £1771. T h is  

had been reached  a f t e r  a  l i t t l e  o v e r  18 months o p e r a t in g ,  th e  

commencing c a p i t a l  hav ing  been as  l i t t l e  as  £25. But th e  b a lan c e  

s h e e t  shows t h a t  th e  b u lk  o f  th e  p r o f i t s  were be in g  ploughed back 

i n t o  t h e  b u s in e s s .  In  t h i s  manner th e  b u s in e s s  had a c q u ire d  

some in v e s tm e n ts .  One i n  p a r t i c u l a r  was a ga rage  on t h e  Canning 

.R oad. By rea so n  o f hav ing  c o n t r o l  o f  la b o u r  and a c c e ss  to  

m a t e r i a l s ,  t h e  b u s in e s s  had been  a b le  to  b u i ld  t h i s  g a rag e  which 

was com pleted a t  a  c o s t  o f  som ething l i k e  £4900 and soon a f t e r  

s o l d  f o r  £ 9000.'*

The p l a i n t i f f  gave ev idence  t h a t  th e  d e fe n d an t i n  P e r th  

te le p h o n e d  him in  M elbourne about 10pm. P e r th  tim e  (m id n ig h t,  

e a s t e r n  s ta n d a rd  tim e) on 16 th  November 1953 and t h a t  a  c o n v e rsa ­

t i o n  to o k  p la c e  betw een them. I f  t h e  p l a i n t i f f ’ s accoun t o f  t h i s  

c o n v e r s a t io n  be  a c c e p te d ,  t h e r e  can  be  no doubt t h a t  an o f f e r  o f  

anpLoyment was made in  th e  term s a l le g e d  in  th e  s ta te m e n t o f  c la im  

and t h a t  t h a t  o f f e r  was c ap ab le  o f  such a ccep tan ce  as  would 

c r e a t e  a  c o n t r a c t .  The p l a i n t i f f  says  t h a t  he asked f o r  a l i t t l e  

t i m e  to  c o n s id e r  th e  m a t te r ,  t h a t  he ta lk e d  th e  m a t te r  over f u l l y  

w ith , h i s  w ife  and t h a t  he  te lep h o n ed  back  to  th e  d e fen d an t about 

an h o u r  l a t e r  say ing  t h a t  he  accep ted  t h e  d e fe n d a n t’ s o f f e r .  T h is  

e v id e n c e  was c o rro b o ra te d  to  a c e r t a i n  e x te n t  by th e  p l a i n t i f f ’ s 

w ife *

The d e fe n d a n t’ s v e r s io n  o f  t h e  c o n v e r s a t io n  d i f f e r e d  

r a d i c a l l y  from t h a t  o f  t h e  p l a i n t i f f .  He s a id  t h a t  t h e  te le p h o n e  

c a l l  was m ere ly  a  c a s u a l  c a l l  on th e  sp u r o f  th e  moment and t h a t  

t h e r e  was no m ention  o f  employment. The p l a i n t i f f ,  h e  s a id ,



m entioned  th e  p o s s i b i l i t y  o f  coming to  P e r th  f o r  a  h o l id a y  and 

en q u ired  abou t accommodation and h e , t h e  d e fe n d a n t ,  s a id  t h a t  he 

would b e  welcome. The two d i f f e r e n t  acco u n ts  o f  th e  c o n v e r s a t io n  

a r e  o b v io u s ly  i r r e c o n c i l a b l e  and i t  would seem c l e a r ,  as  W olff J .  

s a id ,  t h a t  one p a r ty  o r  th e  o th e r  was l y in g .

W olff J .  a cc e p ted  th e  ev id en ce  o f  th e  p l a i n t i f f  as to  

th e  f i r s t  c o n v e r sa t io n  c o n ta in in g  th e  o f f e r  o f  employment. A 

c e r t a i n  l e t t e r ,  however, da ted  18t h  November 1953 > from  th e  

p l a i n t i f f  to  th e  d e fen d an t was produced w hich, w h ile  q u i t e  

c o n s i s t e n t  w ith  t h e  o f f e r  hav ing  been  made by th e  d e fe n d a n t ,  was 

n o t c o n s i s t e n t  w ith  t h a t  o f f e r  hav ing  been  th e n  u n e q u iv o c a lly  

accep ted  by th e  p l a i n t i f f .  H is Honour a c c o rd in g ly  found t h a t  th e r e  

had been  no a c c e p tan c e  o f  th e  o f f e r  on th e  16t h  o r  t h e  1 7 th  

November. He h e ld ,  how ever, t h a t  th e  o f f e r  was a c c e p te d  a t  a 

l a t e r  d a t e ,  when th e  p l a i n t i f f  came from M elbourne to  P e r th ,  and 

p roceeded  to  t a k e  p a r t  in  t h e  conduct o f  th e  d e f e n d a n t 's  b u s in e s s .

I t  i s  th u s  see n  t h a t  th e  c o n t r a c t  found by th e  le a rn e d  

judge was n o t made on th e  d a te  a l le g e d  i n  t h e  s ta te m e n t o f  c la im .

No amendment o f  th e  s ta te m e n t  o f  c la im  was a t  any tim e  made, no r 

was th e r e  a t  any tim e  any a p p l i c a t io n  f o r  le a v e  to  amend. The 

d e fen d an t a c c o rd in g ly  says  t h a t ,  when th e  o n ly  c o n t r a c t  p leaded  

was n e g a tiv e d  by th e  f in d in g  t h a t  a ccep tan ce  d id  n o t ta k e  p la c e  

on th e  d a te  a l le g e d  as  t h e  d a te  o f  t h e  c o n t r a c t ,  t h e  c a s e  was 

a t  an end u n le s s  and u n t i l  an amendment was made, and th e  o n ly  

p o s s ib le  judgment was a judgment f o r  th e  de fendan t*

I t  ap p ears  from h i s  H onour 's  n o te s  t h a t  c o u n se l  f o r  

b o th  p a r t i e s  a d v e r te d  to  t h e  a l le g e d  v a r ia n c e  i n  t h e i r  f i n a l  

a d d re s se s  a t  th e  t r i a l ,  c o u n se l  f o r  th e  d e fe n d an t a s s e r t i n g  t h a t  

t h e  p l a i n t i f f  had "p in n ed  h im s e lf"  t o  a  c o n t r a c t  made by te le p h o n e  

on 16t h  November and c o u n se l  f o r  th e  p l a i n t i f f  a s s e r t i n g  th a ’fc, i f  

t h e  f a c t s  e s ta b l i s h e d  th e  c la im , th e  p l a i n t i f f  was e n t i t l e d  to  

re c o v e ry ,  even though th e  c o n t r a c t  was made l a t e r .  I t  would 

p ro b ab ly  have  been  w ise  to  a sk  f o r  le a v e  to  amend, and we have no

3.
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doubt t h a t ,  i f  such  an a p p l i c a t i o n  had b een  made, i t  -would have 

been  g ra n te d .  No such  a p p l i c a t i o n  was made. But in  L e ip n e r  v . 

McLean (1909) 8 C.L.R. 306, a t  p . 312, G r i f f i t h  C .J .  o b served  

in  th e  co u rse  o f  argum ent: "There  i s  perhaps  a v a r ia n c e  betw een

th e  ev idence  and th e  d e c l a r a t i o n ,  b u t  t h i s  C ourt n ev er pays much 

a t t e n t i o n  to  such m a t te r s  as can  b e  cu red  by amendment." And 

acco rd in g  to  th e  head n o te  "The High C ourt on ap p ea l w i l l  n o t  

g iv e  e f f e c t  to  o b je c t io n s  based  on d e f e c t s  in  th e  p ro c e ed in g s  

which cou ld  have been  cu red  by amendment, b u t  w i l l  d e a l  w ith  

th e  c a se  b e fo re  them as i f  a l l  n e c e s sa ry  and p ro p e r amendments 

had b e en  m ade." I t  i s  n o t  su g g es ted  t h a t  t h i s  c o u rse  shou ld  be  

adopted  where i t  would r e s u l t ,  on a p p e a l ,  i n  d e a lin g  w ith  one 

i s s u e  upon ev idence  te n d e re d  w ith  r e s p e c t  to  a n o th e r  and where 

t h e  opposing  p a r ty  would b e  p re ju d ic e d  th e re b y .  T h i s ,  however, 

i s  n o t such a c a s e ;  th e  whole o f  th e  f a c t s  were pu t b e f o r e  th e  

le a rn e d  t r i a l  judge by th e  p a r t i e s  and no q u e s t io n  o f  p r e ju d ic e  

a r i s e s .  But in  any c a s e ,  as c o u n se l  f o r  th e  re sp o n d en t p o in te d  

o u t ,  m eeting  t e c h n i c a l i t y  w ith  t e c h n i c a l i t y ,  th e  p o in t  about th e  

p le a d in g  i s  n o t  r a i s e d  by th e  n o t i c e  o f  a p p e a l .  The argument 

based  on t h e  absence o f  any amendment to  th e  p le a d in g  f a i l s .

The s u b s t a n t i a l  argument f o r  th e  a p p e l l a n t  was to  th e  

e f f e c t  t h a t  no c o n t r a c t  was proved ever to  have been  made betw een 

t h e  p a r t i e s .  The c a se  i s  a  p e c u l i a r  one , and th e  p l a i n t i f f  may 

be  th o u g h t to  have come i n to  c o u r t  la b o u r in g  under a heavy bu rden  

o f  p ro o f ,  f o r  th e r e  seems t o  be a s t ro n g  in h e re n t  im p r o b a b i l i ty  

(o f  which co u n se l n a t u r a l l y  made th e  m ost) t h a t  th e  d e fe n d a n t ,  who 

had n o t seen  th e  p l a i n t i f f  f o r  some y e a r s ,  shou ld  suddenly

te le p h o n e  him a c ro ss  t h e  c o n t in e n t  a t  m idn igh t and o f f e r  him a
i

h a l f  i n t e r e s t  in  a b u s in e s s  o f  a k in d  in  which th e  d e fe n d an t 

ap p ears  to  have had no e x p e r ien c e  w ha tever. We a re  o f  o p in io n , 

how ever, t h a t  t h e  case  was e s s e n t i a l l y  one which tu rn e d  on t h e  

c r e d i b i l i t y  o f  th e  p a r t i e s ,  and t h a t  t h e r e  was ample ev id en ce  t o

\
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s u p p o r t  t h e  f i n d i n g  o f  t h e  l e a r n e d  ju d g e  t h a t  t h e  c o n t r a c t  

a l l e g e d  h a d  b e e n  p r o v e d ,  th o u g h  n o t  a c t u a l l y  c o n c lu d e d  u n t i l  a  

l a t e r  d a t e  t h a n  t h a t  o r i g i n a l l y  a l l e g e d .

We h a v e  a l r e a d y  s a i d  t h a t  t h e  e v id e n c e  g iv e n  b y  t h e  

p l a i n t i f f  and h i s  w i f e  o f  t h e  i n i t i a l  t e l e p h o n e  c o n v e r s a t i o n  

c l e a r l y ,  i n  o u r  o p i n i o n ,  e s t a b l i s h e d  an  o f f e r  c a p a b l e  o f  b e in g  

a c c e p te d  so  a s  to  c r e a t e  a  b i n d i n g  c o n t r a c t .  And t h e  m ak in g  o f  

s u c h  an  o f f e r  i s  p e rh a p s  n o t  so im p r o b a b le  a s  a t  f i r s t  s i g h t  

a p p e a r s .  The d e f e n d a n t  see m s , a s  h i s  H onour s a i d ,  t o  h a v e  b een  

u n d e r  some a a o t i o n a l  s t r e s s  a t  t h e  t im e .  He had  had  some 

d o m e s t ic  t r o u b l e ,  and i t  seems l i k e l y  t h a t  h e  was a t  t h e  t im e  

v e r y  a n x io u s  t o  g e t  r i d  o f ,  and r e p l a c e ,  a  man named M u sc a ra , 

who was a s k i l l e d  s to n em aso n  and was e i t h e r  h i s  fo rem a n  o r  h i s  

p a r t n e r .  In d e e d ,  i t  seems q u i t e  p r o b a b le  t h a t  t h e  s u b s e q u e n t  

t r o u b l e  a r o s e  b e c a u s e  t h e  d e f e n d a n t  l a t e r  e i t h e r  fo u n d  i t  

im p o s s ib le  to  do w i th o u t  M uscara  o r  fo u n d  i t  im p o s s ib le  to  g e t  

r i d  o f  h im , a n d , t h a t  b e in g  s o ,  d e c id e d  t h a t  t h e  p l a i n t i f f  had  

t o  go. I f  t h e  d e f e n d a n t ’ s o r i g i n a l  id e a  was t o  r e p l a c e  M u sca ra , 

and i f  h e  re g a rd e d  t h i s  a s  a  m a t t e r  o f  u rg e n c y ,  t h e  t e l e p h o n e  

c o n v e r s a t io n  o f  16t h  November assum es a  l e s s  im p ro b a b le  a s p e c t  

th a n  i t  m ig h t o th e r w is e  w e a r .

I t  i s  c l e a r l y  im p o s s ib le  to  c h a l l e n g e  h i s  H onour’ s 

f i n d i n g  t h a t  t h a t  c o n v e r s a t io n  to o k  p l a c e  a s  r e l a t e d  by  t h e  

p l a i n t i f f .  Nor does i t  seem to  us p o s s i b l e  to  c h a l l e n g e  t h e  

o th e r  f i n d i n g ,  w hich  i s  t h a t  t h e  o f f e r  made a t  t h a t  c o n v e r s a t io n  

was a c c e p te d  by c o n d u c t .  I n  o th e r  w o rd s , t h e r e  was an o f f e r  o f  

a  p rom ise  f o r  an a c t  a c c e p te d  by th e  do ing  o f  t h e  a c t .  The 

d e fe n d a n t ,  t o  q u o te  h i s  H onour’ s judgm ent, " s o ld  h i s  c a r  and 

f u r n i t u r e  and a r ra n g e d  s e a  t r a n s i t  f o r  h i s  w ife ,  h im s e l f  and h i s  

c h i l d .  He a r r i v e d  i n  P e r th  on th e  1 4 th  Ja n u a ry .  I t  so  happened 

t h a t  t h e  p l a i n t i f f  was due f o r  a  f o r t n i g h t ' s  le a v e  from  h i s  

V ic to r i a n  employment. He to o k  th e  l e a v e  to  c o in c id e  w ith  h i s  

d e p a r tu r e  b u t  d id  n o t  g iv e  n o t i c e  o f  t e r m in a t io n  u n t i l  h e  a r r iv e d
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i n  W estern  A u s t r a l i a ,  when he im m edia te ly  to o k  up h i s  employment 

w ith  th e  d e fe n d a n t 's  b u s in e s s ."  A c tu a l ly  he re s ig n e d  from  h i s  

p o s i t i o n  in  M elbourne by te le g ram  s e n t  from P e r th  on 2 5 th  

Ja n u a ry ,  e leven  days a f t e r  h i s  a r r i v a l .

A lthough h e  was p a id  n o th in g  f o r  some t im e , t h e r e  

seems to  be  abundant ev idence  to  j u s t i f y  h i s  Honour in  say in g  

th a t  t h e  p l a i n t i f f  " im m edia te ly  to o k  up h i s  employment w ith  th e  

d e f e n d a n t 's  b u s in e s s " .  On a r r i v a l  in  P e r th  he and h i s  w ife  

went d i r e c t l y  to  th e  d e fe n d a n t 's  house a t  Mt. P le a s a n t ,  where 

th e y  were accommodated f o r  th e  time b e in g .  Im m edia te ly  on a r r i v a l  

t h e  d e fen d an t produced c e r t a i n  books, re c o rd s  and job c a rd s  

r e l a t i n g  to  th e  b u s in e s s .  These seemed to  t h e  p l a i n t i f f  and 

h i s  w ife  (who had had some accountancy  e x p e r ien ce )  to  show th a t  

t h e  b u s in e s s  was p ro sp e ro u s . They s tay ed  a t  th e  d e f e n d a n t 's  

house  u n t i l  22nd Jan u a ry , when th e y  were r e q u i r e d  by th e  

d e f e n d a n t 's  w ife  to  le a v e .  They th e n  l iv e d  a t  h o te l s  u n t i l  5 th  

F e b ru a ry , when th e y  to o k  a house  a t  Como f o r  s ix  weeks, a f t e r  

which th e y  took  a  s ix  m onths ' l e a s e  o f  a l a r g e r  house  a t  M e lv i l l e ,  

The houses a t  Como and M e lv i l l e  were used as  th e  o f f i c e s  o f  th e  

f i r m ,  and the p l a i n t i f f ' s  te le p h o n e  number a t  each house was s ta ted  

i n  th e  f i r m 's  a d v e r t ise m e n ts  as  th e  f i r m 's  number.

From th e  t im e  o f  h i s  a r r i v a l  i n  P e r th  th e  p l a i n t i f f  

accompanied th e  de fendan t s i x  days a week, Monday to  S a tu rd a y , 

on o u t s id e  work, i . e .  t h e  in s p e c t io n  and s u p e rv is io n  o f  jo b s  in  

p ro g r e s s .  He k ep t th e  books and re c o rd s  o f  th e  b u s in e s s ,  i n  

some c a s e s  in t ro d u c in g  s y s te m a tic  r e c o rd s  where none had been  

k e p t  b e fo re .  He a t te n d e d  to  th e  c o l l e c t i o n  o f  o v e r-d u e  a c c o u n ts .  

He was w orking from th e  t im e  he a r r iv e d .  He s a id :  " I  had a

f u l l  tim e job  -  v e ry  much so -  t h a t  was from th e  tim e  I  a r r iv e d  

u n t i l  t h e  tim e  I  f i n i s h e d  on th e  12 th  May." A ll  t h i s  ev id en ce  

was accep ted  by th e  t r i a l  ju d g e . I t  seems to  e s t a b l i s h  t h a t  th e  

p l a i n t i f f  was employed i n  th e  b u s in e s s ,  and i t  i s  by no means 

an  u n re a so n a b le  f in d in g  to  say  t h a t  th a t  employment was on th e



term s o f  th e  o f f e r  o f  16th  November. I t  was in  our o p in io n  q u i t e  

open to  h i s  Honour to  re g a rd  th e  p l a i n t i f f ' s  e n te r in g  on h i s  

a c t i v i t i e s  in  th e  b u s in e s s  as done on th e  f a i t h  o f  th e  o f f e r  and 

as amounting to  an a cc e p tan c e  o f  th e  o f f e r ,  to  h o ld  t h a t  what he 

was doing  would b e  so u n d e rs to o d  by t h e  d e fe n d a n t,  and to  re g a rd  

h i s  subsequent a c t i v i t i e s  as  work done i n  perform ance o f  th e  

c o n t r a c t  which t h a t  a ccep tan ce  b rough t i n to  b e in g . T h e re  i s  

som ething to  be sa id  f o r  th e  view t h a t  a cc e p tan c e  ought no t to  be 

re g a rd ed  as hav ing  ta k e n  p la c e  u n t i l  2 5 th  Jan u a ry  when th e  

p l a i n t i f f  re s ig n e d  from h i s  M elbourne employment. But i t  was open 

to  h i s  Honour, i n  our o p in io n , to  f i n d ,  as  he  d id ,  t h a t  on th e  

day o f  h i s  a r r i v a l  t h e  p l a i n t i f f  was s a t i s f i e d  as  to  th e  soudness 

o f  th e  b u s in e s s  and t h a t  from 15 th  Jan u a ry  onwards he was 

employed on th e  te rm s o f  th e  o f f e r  o f  16t h  November.

We a re  o f  o p in io n  t h a t  th e  ap p ea l should  b e  d ism issed*




