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MONCRIEFE & ANOR.

I have had the advantage of reading the reasons prepared
by Kitto J. and agree in them.

But I desire to add that, notwithstanding the fact that
the reasons given by Myers J. from whom the appeal comes contain
such specific estimates of the degree of credit his Henour attached
to many of the witneéses, I think that a proper application of the
familiar rules governing appeals on cuestions of fact must preclude
the success of the -appeal. In this Court there has been a recent
recapitulation of the seguence of decided cases containing formula-
tions of these ruiles: Paterson v. Paterson, 1953 A.L.R. 1095,

At the same time if our decision were to be gnided simply by the
evidence as it appears upon the printed page I must say that,
considered as a whole, it leaves me with a strong impression that 1n
April 1951 the testatrix no’lqnger possessed a sound.disposing‘mind.
In saying this I put aside the testimony of Mrs. Moncrieff, oh which
I.should not be prepared to place reliance. I do not think that to
adopt ‘the conclusion that at that time the testatrix no longer had?
testdmentary capacity implies any reflection on Mr. Bennett who
prepared her will, In a case of this kind where an old woman whose
faculties are fast declining makes a will it is very common indeed
for quite intelligent witnesses to give strikingly different
pictures of the deceased and of her physical and mental condition, a
thing which is amply illustrated by the evidence in this case. All
a court can do is to consider their respective opportunities of
ferming discerniﬁg judgments, the circumstanees in which they have
observed the deceased and the grounds upon which the negative con-
clusions have been formed as well as the grounds of the affirmative
impressions and then to weigh the whole evidence and so arrive at a

general conclusion. It was the first and last cccasion upon which
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Mr. Bennett saw the testatrix and however satisfied he may have been
about the sufficiency of her mental powers, the impression he formed
mist be considered with the whole evidence given at the hearing of
the suit. The result has been to leave me quite unconvinced as to
her testamentary capacitye.

The learned judge from whom the sppeal comes had all the
additional advantages of seeing and hearing the witnesses of whom
he formed various estimates. Although much inclined to find as a
definite fact that the %testatrix did not possess testamentary
capacity, his Homour in the end placed his judgment on the burden of
proof. He did so because of certain evidence given by two doctors
whom he saw no reason to disbelieve. Of that evidence his Honour
said that it did seem tc indicate that the testatrix was capable
of a rational and intelligent appearance in carrying on a simple
conversation. His Honour proceeded:

"Whether it went any further, I do not know. I have the
gravest doubt whether, even in her best moments in March,
she ever would have had the capacity to make a will. In
spite of the evidence given by the two doctors, I have
felt inclined at times during the hearing of this case to
come to the conclusion that she undoubtedly did not, at
any time in March or thereafter, have any capacity whatever.
Nevertheless, I do feel a lingering doubt about coming to
that conclusion, but I feel - indeed I am perfectly convinced-

that there is no evidence which would induce me to come %o
the conclusion that she did have capaclity at that time.®

In spite of the very well constructed argument thalt was
carefully developed in support of the appeal, it seems tc me
impossible for this Court to overturn the conclusion the learned
Judge thus expresses. It is essentially a matter of fact. The
onus of proof is, of course,upon the propounder of the will. Once
it appears that the competency of a testatrix is really in question
the burden is wupon those seeking to prove the will to establish by a
preponderance of proof that she was of sufffhiently sound mind,
memory and understanding to mske a valid will. I do not see how
his Honour can be said to have erred in his reliance on the burden

of proof. The appeal should be dismissed with costs.
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The appellants succeeded upon all the issues
raised by the defence in this,action except the issue whether
the alleged testatrix was of sound and disposing mind, memory
and understanding when she signed the will which the
appellants propounded. It was signed on 12th April 1951.

In reference to two of the issues, Myers dJ. said: "I am quite
satisfied that the will was .propexly executed and that prior
to execution it was read over to the testatrix and to that
extent knowledge and approval by her is alsc proved."  He
dismissed the alleggkions éf undue influence with these
words: "There i1s no evidence whatever of undue gyfluence."
The issue of testamentary caﬁacity was dealt with by a rather
complex statement which I think ought to be guoted in full.
It is as follows: "In spite of the evidence given by the two
&octors, I have felt inclined at times during the hearing

of this case to come to tﬁe conclusion that she undoubtedly
did mnot, at any time in March or thereafter, have any
capacity whatever. Nevertheléss, i do\%éel a lingering doubt
about coming to that conclusion, but I feel - indeed I am
perfectly convinced - that there is no evidence which would

induce me to come to the conclusion that she did have capacity
at that time. It may be a guibdble on my part in refusing to

comé to the conclusion that she was in fact incapable, but 1




still do feel that I could not, or at all events should not,
on the evidence say that she was definitely incapable. What
I do feel is that the plaintiffs have very far frqm
discharged the onus resting on them. I do not feel satisfied -
I feel that there is a mere shred of evidence that she could
have had capacity at the relevant time, but it is very far
from enabling me to form the opinion that she had." The
respondents do not dispute the findings as to the execution
knowledge and approval of the will or undue influence. The
guestion argued in the appeal is whether Myers J. should have
arrived at the positive conclusion that the testatrix was
capable of making & will when she signed the will propounded
by the appellants. 7Viscount Dunedin said in Robins v.
National Trust Co., 1927 A.C. 515 at 519: "Now the English
Courts have gone what some might think pfetty far on the
guestion of what duty lies on those who propound a will.
Those who propound a will must show that the will of which
probate is sought 1s the will of the testator, and that the
testator was a person of testamentary capacity. In ordinary
cases 1f there is no suggestion to the contrary any man who
is shown to have executed a will in ordinary form will be
presumed to have testamentary capacity, but the moment the
capacity 1s called in question then at once the onus lies on
those propounding the will to affirm positively the
testamentary capacity."” The question of when the onus would
determine the issue is discussed in that case. Viscount
Duredin said: "But onus as a determining factor of the

whole case can only arise 1f the tribunal finds the evidence
pro and con so evenly balanced that it can come to no such
conclusion. Then the onus will determine the matter. But if
the tribunal, after hearing and weighing evidence comes to a
determinate conclusion the onus has nothing to do with it and

need not be further considered.?” The onus which lies on the

parfy propounding a will is not to prove testamentary capacity




beyond reasonable doubt. . The standard of proof is discussed
in Worth v. Clasohm, 86 C.IL.R. 439 at 452-3. The Court said
this: M"After anxious consideration of the whole case we are
of opinion that there is no sufficient reason for denying that
a testatrix who appeared to so many competent observers to be
completely sane; and made a completely rational will, lacked
a sound disposing mind. = A doubt being raised as to the
existence of testamentary capacity at the relevant time,
there undoubtedly rested uporn the plaintiff the burden of
satisfying the conscience of the court that the testatrix
retained her mental powers to the requisite extent. But that
js not to say that he was required to answer the doubt by
proof to the point of bomplete‘demonstration, or by proof
Teyond a reasonadble doubt. The criminal standard of proof
has no place in the trial of an issue as to testamentary
capacity in a probate action. The effect of a doubt initially
Jds to require a vigilant examination of the whole of the
evidence which the parties place before the court; but,

that examination having been made, a residual doubt is not
enough to defeat the plaintiffts claim for probate unless

it is felt by the court to be substantial enough to preclude
a belief that the document propounded is the will of a
testatrix who possessed sound mind, memory and understanding
at the time of its execution. It appears to us that there is
ample ground for that belief in this case. Accordingly we
mast allow the appeal and substitute for the Jjudgment below
an order establishing the will." It is evident from the
statement containing the learned judggjs conclusion on the
issue of testamentary capacity that he‘éttached great welght
to the medical evidence gffirming testamentary capacity.

The evidence forced him to doubt that the testatrix was at
the relevant time incapable of making a will. Nevertheless

he said that there is no evidence which would Minduce® him

to affirm testamentary capacity at the relevant time. It




seems to me that he required evidence of a higher degree of
ceftitude to affirm testamentary capacity than he attributed
to the evidence which the appellants adduced, even though
thhat evidence precluded him from making a positive finding
against them. The degree of certitude which he attached to
thiat evidence was high, for he said that he could not, or at
all events he should not by reason of that evidence find that
thre testatrix was definitely incapable. If the evidence was
of this weilght, 1t is nbt easy to see how it did not welgh
down.the scales in the appellant's favour. It appears to me
that a possible explanation is that in regquiring evidence
that would "induce" bim to find testamentary capacity, he was
applying too high a standard of proof for such a case. The
di.stinction between being satisfied that the testatrix was
not incapable and of not being satisfied that she was capable
apypears to me a fine one. I think this distinction is not a
saiisfadtory basis upon which to determine the case. I do not
feel sure that from the practical point of view it 1s possible
to make a distinction between the learned judgefs categorical
statement that the evidence of testamentary capacity stood in
thee way of his finding testaﬁentary incapacity and a
determinate conclusion in favour of the appellants upon the
issue. Viscount Dunedin discussed in Robins v. National
Trust Co., 1927 A.C. 515 aé 521, a finding bearing a resemblance
to what Myers J. said as to the evidence showing testamentary
capacity.. His Iordship said this: "ILearned counsel laid
stress on the fact that the trial judge expressed the result
of his view in s negative fashion: 'The evidence does not
ma.ke me think that there was anything which would show the
incapacity of the testator.' And he argued that that was no
positive finding of capacity as the authorities require. The
learned judge was not dealing with onus. He was stating a
result in ordinary English, and to say that the above sentence

was not a positive finding of capacity seems to their Lordships




as out of the guestion as to say that if one said of a man
that he was not dead on a certain date there was no finding
thet he was alive." Myers dJ. however sald that he felt
that the appellantis' proof fell short of what was needed to
discharge the onus which lay upon them to prove testamentary
capacity at the relevant time. If that is correct the
contrary evidence prevailed and the result would be a positive
finding negativing testamentary capacity. But that is a
finding which the learned Jjudge was concerned to say that he
neither could nor should make. With respect, I think that
the learned Judge's statement which is guoted above involves
contradictory conclusions and it is open to the construction
that he applied a standard of proof higher than that applicable
to proof of testamentary capacity. The trial in my opinion
was unsatisfactory because there is no determinate conclusion
on the issue of testamentary capacity which I think there
should have been unless the evidence pro and con was found
to be so evenly balanced that the‘onus became the determining
factor.

The evidence 1is lengthy and contradictory and
the learned judge expressed unfavourable opinion as to a
number of witnesses on either side. The case is a very
diffioulé?gzd it is obvious that it was considered with great
care. He said that he was quite satisfied with Mr. Stewart's
evidence as to the manner in which the will was executed and
felt it to be correct. But it does not appear that any
welight was attached to this evidence so far as the issue of
testamentary capacity was concerned. \ﬁr. Stewart is a
solicitor and izﬁattesting witness of the disputed will.
This witness gave the following evidence:

"Q.: That is your signature on the first and second
pages? A.: Beneath Mr. Bennett's on each page.

Q.: At what stage did you come into Mr. Bennetfs
office on that day? A.: He rang through to my office.




Q¢t” You had a messiage dasking you téo go in, and you
went in? A.: I went into the room.

Q.: Who weré in the rodm then? ~A.: "Mr. Bennett,
lis ‘secretary and four other people to whom he
introduced me, a Mrs. Crossman, a Mr. Wing, a Mr.
Pym and Mr. Crossman.

Q. Following the introduction what happened° A.:
Mr. Bennétt said to me 'I have taken instructions
from M#s. Crossman for her will, and I confirmed those
instructions with her after I had asked these other
gentlemen to leave the room, and it is now a matter
of exec¢uting the wiil, but before we do that I will
go through 1t w1th Mrs. Crossman'
Q.: "And were you then present from that time up‘uﬂtil
the signatures were put on the document? A.: Yes.

Q.3 Prioxr to the signatures being put on the document
will you tell me what was done about the will and the’
contents of the will? "A.: "Mr. Bennett handed to Mrs.
Crossman the original of the will retaining a copy
himself.
Q.%” Did you sit down or did you stand up or what
happened? A.. ~ No. I was standlng up.

Qs Do you remember where the lady was 81tting?
A.Y "Mr, Bennett was sitting at his desk there
Eiﬁdicating%; I was standing at the side of it here
.indicating); M¥s. Crossman was on the far side in
front'of Mr. Bennett.

Q.: She was sitting down, was she? A.: TYes.

Q-+ And he was sitting down? ~Ai:~ Yes. The other
three gentlemen were sitting next to Mrs. Crossman.

Q.T “What happened then? A.: He handed to her the"
original of the doctment, retairied a copy himself and
read through his copy, and as he came to each clause
he summarised it for her.

Q.: Can you remember éXactly what he said in summarising
at that stage? As: No. I recall one clause - the
maintenznce clause for the infants -~ 1 remember him
explaining the effeet of that and why it was there, and
as he made these explanations he asked her did she
undeérstand them and was that what she wanted, and she
said 'Yes'.

Q.7 And as he- read, and from what you could see, did-
she appear to understand? Al Yes._ﬁ

Q.? And when She replied did she ‘appear to understand
then? A.. Yes.

Qe3” "And when he had gone through ‘the w111, what
happened? 'A.: He then said YIt now Hhas to be signed!,
and he indicated to Mrs. Crossman where it had to be
signed, on each page.

Qs And did Mrs. Crossman sign in your presence?
A.: Tes.
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Q.: She signed first? A.:  Yes. -

Q.: On edch pagée? A.t Yes. And then the document
was handed to M. Bennett and he signed on each page,
and then I signed. )

Q.: You all signed in each others presence? 4A.: Yes.

Q.: "You left before the others did you? A.: Yes.

As soon a§“§hapipad_beep done ;rleft the room. B
Q.: Had you seen this 1ady_§g£9re that date? A.: No.
Q.: 4nd have you seen her since? 4A.: No.

Q.: “As far as you could see, in the limited time that
you had there, was there anything that ‘you noticed

about hHer mentdl condition? A.:  She was cértainly

an eldgrly lady.‘wspenwas shaky in the hand.

Q.: "As she was signing? "A.: Yes, but theére were no
signs of any mental defectsd so as not to fully understand
what was being said to her.

Q.: Thdt is what you understood when you were present?
A.: Yes.,

Q.: "And when Mr. Bennett spoke to her did she

~ acknowledge him each time he spoke to her? A.: Yes."
The respondent's case Was that since early in March 1951 the
alleged testatrix was suffering from senile dementia. The
gfigct“ofAthe>gvi@¢§ce‘whiqp they tgndgred_if it stood alone
is that for some time before 12th April_1?51‘$hgvgxhibited
gAmqrp;d_gxggss_9f>ﬁhe menta}‘anddphysical_deolineﬂ o ]
characteristic of very advanced old age, with total loss of
memory, of the power of g?pgntiqn, of the ability to converse
and indeed of all her_fgpulties. She was thenvabogt 76 years
of age. The most_extremgievidence of her»odndition was given
by the builder who saw her at her daughter's house at the end
of March 1951 or early in April as he said. This evidence |
gives a disgusting pigtu:e“gndwif true is veryvdiscreditable
to Mrs. Moncrieff. Consistently with relying upon such
evidence, the respondents rgised doubts whether the alleged
in Mr. Bemnett's office at the exeoution of the disputed will.
If the respondent's evidence Was right the alleged testatrix
was then in such an advanced state of mental and physical

disease that she could not sign her name, remember what it
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was or who were the members of her family or converse with
agqpody. Myers J., however, was satisfied that she signgd the
will gpd‘fxom Mr. Stewartfs e#idenpe‘he presumed that she kmew
and app?qved its cqntents. He furthg; said that it is
ﬂpe;iegt;y rational and perfectly fair". But it appears to
me that no other weight was attached to M;._Stewartfs evidence
of what}ﬁookrplape when the will was signed. thﬂlga#pgd
judge attached weight to the evidence of the two incidents
indicative of mental disorder which occu:re@ on two evenings
early in March and to the builder's evidence but left qut of
consideration Mr. Stewart's evidence. I think that his
evidence could be a determining factor in the case because
notwithstanding the incldents in March and the builder's
description, thehlgarpgd Judge could pot.bring_himself tp‘
fipdipgvtgstamenta:y ingapacity, In my opinion the appgllgnts
are entitled to have M;.’Stewart'srevidepce pu# on-therscale
with any other reliable evidence affirming testamentary
capacity. o 3 ‘ » 7

’ , Another unsatisfactory feature of the trial is
that the reason why Mr. Bemnett's evidence was not accepted
cannot be ascertained. The learned judge mentions various
hypothesgs of a gubjggt;ye cha:agter which might_induce him
to disbelieve Mr. Bgnnétt's evidence but he has not, as far
as I can see, disclosed the precise reason upon which he
refused_po accept i?.'_The_demeanour4of the witness is not
explicitly stated(ﬁq be a reason; lack of credit is not
given as the reason. There is no ground for the assumption
that Mr. Bennett had any part in the scheme, which the
learned jgdge condemned,~toAge# the tesigtrix to_make a new
will in the office of Mr. Bennett's firm. If Mr. Stewart's
evidenog‘ig‘correct it is not to be assumed that Mr. Bennett
wasvawa?e.thatAthg a;leged #esﬁatrix was in such‘aycpnditign
that she was incapable of giving instruqtiong forAthe'will.

Mr. Bennett's evidence, so far as the transcript reveals,
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did not suffer in cross-examination. Indeed the main concern
of the cross—examiner Was‘whether~theunerson for whom ne drew
the will was really the testatrix. Mr. Bemnett's evidence as
to the exeouticn of the Will is in no way at varianoe_with Mr.
Stewart's evidence. I think that Mr. Bennett's evidence
should alsc'be put on tne scale with the other evidence of
testamentary capacity unless there is found to be some proper
ground for disbelieving it. 7

‘ Myers J. drew from the evidence of Dr. Davis,
Dr. Hennessy and other Witnesses these conclusions: there werxe
occasions in March when she was able to conduct herself in an ‘
apparently intelligent and sensible manner so far as simple
transactions and‘conversations were concerned. He repeated
that the evidence of the two doctors "indicated that she was
capable of a rational and inteliigent appearance in carrying
on a simple conversation.” Dr. Davis is a specialist in
neurology. He examined the_testatrix on 12th March 1951,
Dr. Hennessy last saw»her on lst March. It is evident that _
she had begun to deteriorate mentally and>physically in March.
After May 1951 the deterioration became severe and in the end
her affairs were administered in lunacye. The question which
arose is whether between 12th March 1951 and 12th April herx
mental faculties had declined to such a degree that on that
date she had no testamentary capacity. It seems to me that
therevidence of what took place at the executicn of the will
wouid have a strong bearing upon that question. Buty, as I
have said, ir. Stewart's evidence was not taken into account.
The evidence of what took place when the instructions for the
will were received would also have a strcng bearing on the
question. I think Mr, Bennett's evidence should be taken into
account unless it is notvccnsidered to be trustworthy for some
reason that can be explicitly stated and is good in law. )

Because of the doubt expressed by Myers Je

that the testatrix was incapable, and because of the strong
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evidence which he aooepted of "oompetent observers" called as
witnesses that at the relevant time she was capable, I think
that the case should not be left in the situation in Whioh it
was 1éft by the 1earne@ judge. The oqmpetent observexrs include
the two solicitors, Mr. Stewart and Mr. Bennett, two medical
doctors, both of whom Myers J. said he accepted "as witnesses
of truth" (one is a specialist in neurology) and two bank
officers. There is a very strong body of evidenoe answering
the extreme case made by the respondents. It is with some
hesitation that I arrive‘at a conclusion different from the
trial judge who saw and heard the witnesses. But taking the
evidence cf capacity,aocep?ed by the 1earned judge and adding
theretc the evidence of Mr. Stewart, to which I think he
attached no importance on that issue, I think thgt according
to the oriterion quoted abqve in Worth Ve Clashhm the issue
should be depided in the.appellants' favour. The learned judge,
in my opiﬁ;on, gave no satisfaptory reason for rejecting Mr.
Benne%t's evidence. His evidence, 1if accepted, would be
decisive. But, even Without taking it into consideration,
there 1s in my opinion sqfficient cogent evi@enoe of testamentary
capacity’tq disoharge'tﬁe onus of proof placed upon the
appellants. v )

I would allow the appeal.
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7 ~ This is an appeal from an order of the
Supreme Court of New §euth_Wa1es (Myers J.) dismissing a
suit in whioh a document dated 12th April 1951 was propounded

for probate as the last will of one Florence Isabel Crossman

'deceased. Probate was refused on the greund that the

apprellants, who sought probate as the executors named in
the document, had not eiseharged the onus of satisfying
the»Court that the deceased was of sound mind memory and
understehding when:she_exeeuted‘the document. The deceesed
wa.s then 76 years ef age, and she died a little over a year
later, on 411th July, 1952. - N

The deceased ‘had made two wills prev1ously,
one in September 1946 and the other in June 1948, both having
been prepared for he:_and Y}tnessed by a solicitor, a Mr.
Shields of‘the firm ofngeher, Qldoand Jones. The,document
of 12th April 1?51?7h9wever, was p:epaied by a different

solicitor, a Mr. Begneﬁt.ofrthe firm of Walter. Iinton and

Bennett, who had not previously acted far the deceasedo__The

main differences between the will of-1948 and the document
oﬁ 1951 concerned a{property numbers 3 to 5 Spit Road '
Mosman, which the deceased owned and in whioh a printing
business was conducted. The business belongedwto a company,
W. E. Crossman Pty,_;imited, the principal shareholder in

which was the deceased's son W. E. Crossman. The 1948




will had appointed as sole exequtrix a daughter, Mrs. Daisy
Florence Moncrieff, and had directed that the property
abovementioned should not be sold during the lifetime of the
deceased's husband (who was eleven years older than the
deceased) without his written consent, The document of

1951 appointed as executors the son, W. E. Crossman, and a
brother of the deceased, one W. E. G. Wing, and in addition
to authorising the executors to retain the Spit Road property
it directed that whilst retaining it they should be at
liverty to continue letting it to W. E. Crossman Pty. Limited
notwithstanding the fact that the son W. E. Crossman was the
principal shareholder and a director thereof. As relations
between Mrs. Moncrieff and W. E. Crossman had been for a
long time far from cordial, it was obyiogsly a matter of
considerable business importance to W. E, Crossman that the
document of 1951 and not the will of 1948 should take effect
as the deceased's 1asﬁvwillq _

7 ‘W..E. Crossman on previous occasions had
employed_as his so}icitor the senior partner in Mr. Bennett's
firm, Mr, Walter Iinton, and it was to Mr._linton.that he
took the deceased, together with her brother W. E. G. Wing
and her brother-in-law one R. E. Pym, for the purpose of
having a new will prepared for her and executed, Mr. Lipton
was unable to attend to the matter when they called and he
referred them to Mr. Bennette Mr, Bennett prepared the
document now propounde@, and it was then and there duly
executeq_by the deceased as a will, the attesting witnesses
being Mr. Bennett and a Mr. Stewart qho was a soligitdr
employed by thg'firm. Both these gen%iemen gave evidence
at the hearing. M;._Stewart described the deceased as an
elderly lady, shaky in the hand, but giving no signs of
any mental defects. Hig opportunity for observation,
however, was limited,rand h?s evidenqe shgd‘no rgal 1ight

on the issue of mental capacity. Mr. Bennett, on the other
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hand, gave evidence which, if acgepted,iqnld have established
the will. He gave a circumstantial account of taking ‘
instructions from the geceaéed herself, explaining to her
the document which he prepared in pursuance of the -
instructions, and witnessing the execution of that document
as a will. He described the deceased's appearance, her
utterances and her general demeanour; and, according to
his evidence, though she was very old, shaky and frail, and
had to be assisted by being»held by the arms when she)walked,
she agswered ;ntelligently"the quegtiqns he askedrher
concerning hernfamilyugnd‘the"dispositions,she desired to
make, and he saw nothing to indicate that she did not
understand what he said to her. The trial judge, however,
felt himself uneasy and unconvinced during this evidence.
He said that he did not know whether the nature of Mr.
Bennett's evidence was due to an error in recollection or a
failure in recollection or whether it was due to any other
cause, but it left him in a state in which he did not.feel
that he could accept it. The Court is asked on this appeal
to say>phat thgrg was no sufficient justification for this
attitude on the part o:xtyg:learned judge; but careful
consideration of Mr.‘Bennettfs evidence and of the
observations of counsel upon it has failed to reveal any
ground upon which a Qourt of appeal could undertake to hold
that his Honour should have found the evidence more convincing
than he did. v ‘ o

_ The evidence which weighed most with his
Honour was that given by five @edica} men, all of whom were
accepted as witnesses of truth. ngngére”cal}ed by the
plaintiffs, namely Dr. Davis and Dr. Hennessy. Dr. Davis,
a specialist in»neu?olqéy,'saw the debeased on 12th March
1951, having been specifically asked by the son We. B.
Crossman to examinewhex”mepﬁallcondition. Hg madg no npteé .

and emphasised in his evidence that he was speaking more than




- 4 -

two years after the event. He put to the,déceased a few
"simple questions as to theuday,“the date, -the day of the
month,_the month of the year", and he tried to trick her |

into making wrong statements onvthese matters. Her answers
satisfied him, he said, that she was "in fact in contact
With the outside world". He considered her mental condition
quite adequate, and thoughf her able to conduct her o;dinary
business‘affairs., Ee did not‘remember whap he_had been tqld
about her, though he knew there was some dispute about her
mental condition. ?helplaintiffs' other medical witness
was Dr. Hennessy, a gen§ra1_practitiQner who disclaimed any
knowledge of psychiatry. He had bgen'the_decgased's doctor
for about five years up»to‘jst~March‘1§51. He attended her

on 24th and 27th February and 1st March 1951 for a bowel:
complaint, and on those oocasions she appeared to kngw who
he was and to understand him, and she spoke to him quite
normally. He di@.??t reqount any conversation he‘had with
the deceased; or desoribe éither its nature or extent beyond
saying that he»spogg tg:her_ﬁin the normal way you do to a
patient™. He noticed ppfhipgkabnormal‘abogt her mentai,
condition, but his,egaminaﬂ}on_qf her wasvpurely_physical and
he did think that she Was“detiorating physically. 7

| _ The defendants' medical witnesses were Dr.
Tivey, Dr. Marsden’gpd D:.)Edwards. Dr. Tivey, whose
evidence was taken»gnqugmisgiop, was a general practitioner
who had known the deceased.since 1927. He attended her in
June 1944 when he found her to be suffering from intra-cranial '
arterial diseases Her megtal_facult;gsrwere_afterwards ‘
normal, however, unfil_pr,ﬂTivey”attegﬁed her on 2nd March
1951 and noticed a“grayerdeterioratiqn in her-mental state. f
The opinion he theg.formed_wasrtbgt she was suffering from
senile dementia due to Yascylar'degengratiqn. He' saw her |
again on 7th March 1951. He then found her completely 2

confused and unable to answer simple questions, and thought
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that she digi not undre‘;-stan—d what was saigl to her. _His next
visit was on 16th March, and he still considered she was
suffering from ce:gb;g}_yascula; degeneration which he
described in his eYidepce“as_a(progregsive,agdvpof a
reversiblevprocess._uHewdid.gpt see”her again until after

the crucial date, but on three subsequent occasions, in
August 1951, November. 1951 and January 1952, he observed

no improvement. {’ihe other two doq?q:s_gave.evidence at the
trial, and they were both psychiatrists. Dr. Marsden's
evidence did not weigh very heavily With’the trial judge.

His Honour, although not doubting the accuracy of the B
doctor's observations‘on his truthfulness, did not‘feel happy
about his opinipn,;becauge of his attitude in cross—examina-
tion., He visited the deceased on 19th May 1951 and 3rd

July 1951, He saiqjgherwas>confuéed and disorientated

for time place and person, and her interest and attention
could not be held. She told him that she did not know that
Mrs. Moncrieff wasﬂher daughter and that she did not_:ecognize‘

Mr. Moncrieff as her husband. Most of her replies were

. monosyllabic and vixtgally incohergnt._ "Evg;y?hing", hg

said,vﬂwasrgiscqpnggteﬁig%d%disjointed; improper sequences
between nouns, verbs, etc." ~ He conceded, hgwever, the
possibility“that sber?qg1dwhaye been uawilling to answer
his questions or to‘cp-ppgyaﬁemwith him. In view of this
possibility, and the impression the doctor gave in the box,
it seems wise to put his evidence on one side, as the
learned judge appears to have done. ’

On Dr, Edwards' evidence, however, his Honour
placed great reliance,‘ Ee examined\ghe deceased on only
two occasions, the first of which was 16th May 1951, more
than a month after_the»execgtipnvQf.the document propounded
to say she was suffering mental degeneration of a severe |

grade due to some organic changes in the brain®. A passage
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from his evidence should be qugtéd: "She gave her age as
72, although she was authoratively stated to be 76. She had
no idea whatsoever of the day, date, month or year. She
~did not know the suburdb in which she was living nor how long
she had lived there. She did not know how many children she
“had - six or seven she thought. She stated that two of her
children had died a couple of weeks ago. She_denied that it
was her sister who had died about five weeks previously.
She was unable to name her children, and when asked the name
of her daughter, who was actually there, turned to her and
said to her "Daisy, what is your name?" When she was asked
the number of brothers and sisters, she said to her daughter,
"How many have wergqt?"_ She said that. her daughter's
brother would be her own brother., She did not know her
daughter’s surname. When pressed she said it was Daisy
Florence. Although she had previously said that she did not
know the number of brothers, later she said she had 41.. :.
brothers and sisters. _ Within half a minute she again could
not say how many. Asked the. identity of her grandson, she
said it was her nephew. She insisted that I had come to
buy the house although the fact that I was a doctor who had
come to examine her had been made clear to her a few minutes
before." N o ) , _
Dr.“Edwards;added that on.the second occasion,
whichuwas;5th'JulyA1951, thg'deceased's condition was
unchanged. Hgiﬁescribed her dementia as a progressive
diseasegrand>gxprgssgdﬁtheropinionvtpat she would not have
pgequapgb}e>of jihfél}}geptly giving instruqtioné for the
prepg%atipn of a Williwithin.é month é?ior to his first
visit., He said he was certain that she would have had
severe dﬁmgntiaﬂqq 11th April. It will be necessary to
refer again to Dr. Edwardd evidence, but at this point it is
convenient to obse;ve that thé’lgarpgd trig;rjudgg thought

him a completely honest and convincing witness;.and had his




Honour not believed, because of the evidence of Dr. Davis
and Dr.lHegnessy and»qthers!“that ophoqcaséqns“in'yarch 1951
the deceased "was able to conduct herself in an apparently
intelligent and sensible manner so far as simple transactions
and conversations wg:é‘congerngdﬁi he would have been
prepared to make a positive finding on Dr. Edwards' evidenoe,
' coupled with that of Dr. Tivey, that she lacked testamentary
capacity on 12th April 1951. He refrained from going so far
and was content to say that he>wasAnot satisfied that she
had capacity at thap time, but he_made‘it clear that this
was because he believed that apparently rational conduct had
in fact occurred and because this belief led him to conclude
that Dr. Edwards' d?agqosis was not wholly correct.
Nevertheless he founq that the deceased "was suffering from
a mental disorder which, in March, had reached a severe
state"., | | “ -

, In the argument in this Court a strenuous
attempt was made by counsel for the appellants to establish
that the trial judge's acceptance of the evidence of
instances of sane éonduct and“hig rejection of D:, Edwardsf
diagnosis insofar as it was inconsistent with that evidence
should have resulted in a refusal to find incapacity by
reason of the evidence either qf Dr. Edwards or of Dr. Tivey.
It is therefore necessary tp consider what was the rational
conduct. that was proved, and how far that conduct invalidated
Dr. Edwards' opinion, ) _

7 As already stated, Dr. Davis proved that on
12th March 1951 the deceased was able to give rational answers
to simple questions about the date aﬁ&\so forth; and Dre
Hennessy provedrthgtrpn 24th‘gnd 27th February and 1st March
1§51, in the course of such exgmipatipn and conversation
as his”attention tovygr for a'pure1y>physical‘ailpent may
have involved, she appeared to be mentally mormal. — Then two

shopkeepers gave evidence. A Mr. Cole, a grocer, said that




the dgcéaéed»fp:‘sqmeryearg until early in March_f951
purchdsed groceries from him and supplied him twice a week
with'cigargtﬁes apd!tgﬁécqplwhich she apparently had a means
of obtain;ng. She ﬁg%_aﬂkeen shopper, able to”wqu‘ou?
prices, and alwaysﬂappggrgd fb Mr. Cole to bew:ationalp

A Mr. Dryden, a greengrocer ﬁith whom the‘deceasedtdealt‘
gppgtahily over a pe;idﬁ Qf.yéars, regarded her as a very
keén buyer in‘195q;ggqhﬁ95f.>' While the learned judge
accepted these witnesses as_t:utpfgl, he thogght it_likely
that they had faulty recdlléctions. Two bank officers

were called, but thelr ev1dence, though truthful, was,

as his Homour sald, not very helpful. A Mr,ﬁSpenper,

who h@d kpowq_thevggceased for some years, testifi%d to two

. simple copversatip#s whiqh he had with her in March or April
1951« The sum total of all this evidence is that in or
abput)March 1951 the deceased was able on more or less
frequent occasions to Speak fationally in answer to. simple
questlons or remarks and to present an appearance of
normality. Now, Dr. Edwards fully recognized the p0531b111ty :
of this kind}of‘thlng.vrﬁe said that it was p0331b1e for a
patient to be in the»cbnditibn he attributed to the deceased
and yet for her degree of copqu;on to vary "to a very very
slight extent". He said that sh¢ cbuld have unrelated flashés
of memory, and although herufggsoning powers would be very
gravely impaired it would bévpossible to carry on a simp1e 
Qohversation.with_hgi in which she could take part on a very
simple level. The<ppssibi1i£y that anybody might be deceived
as to her mental condition was not dismissed by Dr. Edwards;
he said that that.wqu}q”depepd on the nature and extentﬂpﬁ the

interview. He considered that she would acquiesce or'deny




in answer to a leading question, without necessarily
understanding the purport of the question. However, he
denied categoricallyﬂtpat‘ghe could have "lucid intervals",
explaining that he'mgant intervals in which she would be
;completely aware of everything she was dqing, Asked whether
she would have been capable of transacting any businesé_in
an inteliigent way, he replied that she might be able to go
out and get a pound of chops or sbmething like that; but he
said that, if she cheokéd fhe change she got, it would not
- indicate that she was not demented, "becéuge a routine can
be carried out even by a patient démented". (Demgntia he
defined as a deranggmgntupiwtbe mind due to irreversible
organic changes_in‘the:bra;n). He said hegwas quite
certain that for two months before he saw her she could not
exercise her judgment; and when asked to explain this, he
said: "She could not bring to bear any decision ~ her
memory, and the ability to build up all her knowledge in
such a way as to draw reasonable conclusionsc"

o One matter which may have troubled the trial
Judge was that when the questions put to the deceased by
Dr. Davis anq the gnswers Wh;ch the deceased gave were
stated to Dr. Edwards, he conceded that they would indicate
that the mental condition of the deceased was very much
better than whén he saw hé;, end it would cause him to
revise his opinion~abogt>her earlier condition. His Honour's
conclusion that Dr. Edwards' dlagnosis was not wholly correct
he expressed in expanded form by saying that "there must
have been soﬁe error in the diagnosis of Dr. Edwards or in
his views of the natp;é of Phe diseaé;\frdm“which the
testatrix was suffering“or‘possibly_of the.extreme stage
which he ﬁelieved_the disease had réached". - But the full
extent to which his Honour felt that he should qualify his
aqceptance of Dr, E§w§;@§' gvidence becguse”of the pther

evidence which he believed was made clear in the following



" to which reference has already been made
passage in his judgmenté "I do believe that there were

ogcasionsvin.march when‘ghe was able to conduct herself in
an apparently iintalligent"and sensible manner so far as
simple transaq?iqns‘and conversations were concerned.
Nevertheless ... it is apparent to me that she was suffering
from a mental disorder which, in March, had reached a
severe state". And he went on to deal with three incidents,
which occurxed on 6th, 8th and 11th Marqh,rand to other
evidence, all of which seemed to him "to indicate clearly
that this woman was at times,‘at‘a;llevepts, not in
possession of her faculties at all." After recognizing
that the evidence of Dr. Davis and Dr. Hennessy indicated
that she was "oapab1g of a rational‘and‘intelligent appearance
in oarrying on a simp}e conversation", he expressed his
ultimate viev by saying: :Whether it went any further, I
do not know. I have the gfavest doubt whether, even in‘her
best moments in March, she ever had the capacity to make a
will,™® (March here is probably a mistake for Lpril, but
if March was inten@gd«h@s ﬁonour must have had at least as
much doubt about April)e.

It is clear from the passages gquoted that his
Honour did mnot find that the condition of the deceased was
one of general incapacity with lucid intervals in the sense
of intervals in WhiQh she had a degree of.soundness of mind
sufficient for the making of a Will. His conclusion means
that, when all the eyi@énqe is weighed, Dr. Edwards' opinion
as to the deceased being in a state of continuous dementia
in March and.Aprilvwas most probably porrect, notwithstanding
that, contrary to what Dr. Edwards théaght was possible,
the deceased was able on occasions during those months to
act and to speak, Within narrow limits, in such a manner as

to give the impression of rationality.
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o - This was a conclusion of fact based very
largely upon the impression which Dr. Edwards made as a
witness, and reached only after a careful consideration of
the light thrown upon the prpblem, not only by the evidence
of the other medical witnesses, but also by thé accounts
given by lay witnesses of conduct on the part of the
deceased which told its own story. There is no purpose to
be served by going in detail through the non-medical evidence
which tends to support his»Honour's_conclusion,‘but it should
be mentioned that Mr. Kleppe's evidence, which related to
the first week in April, seemed to his Honour to be very
convincipg gvidencg of thg deceased's statevof "Qomplete ‘
mental inqapacityﬂruv So it»was, if the witness was_teiling
the truth. The judge who heard him believed him, and the
attempt to discredit him during the argument of this appeal
was entirely without foundation. . ‘

In the result it must be held that there was
ample_justification in the evidenge for the view‘which his
Honour took, and that no sufficient ground has been shown
for disturbing his decision.

The appeal should be dismissed.

JEN N S
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