€.1973/55

E - 7

IN THE HIGH COURT OF AUS%%ALIA

P 2 P
REASONS FOR JUDGMENT
:
i
Judgment delivered at... Sydney -
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Appeal allowed.

Order of the Bupreme Court of Tasmania to be varied
by ordering that judgme:

sum of £8,829.0.4 in 14

be entered for the plaintiff in the
of the sum of £4,414.10.2.
Respondent to pay appellant's costs of this appeal.
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This is ar eppeal by & plaintifl in an setion to
of the defendant, The sppeel comss from the Supreme Court of |
Tusmenia, where Julgnent passed for the plaintiff. The damages
'mmwwmmurmmwmmm |
the provisions of the Comtribdutory Yegligence ot of Tesmenis 4
the amount recoverable was reduced mmmmmem the
ground of the plaintiff's contributory megligence. The sppeal
1s concerned only with the finding of contributory negligence

The action wes tried st Launceston by Creen J, |
were severe and arose out of s eollision between & Holden car
which she vas driving and & Volseley cer drivem by the defenfants
The collision ovcurred at sbout the bour of midnight on 3
Septenber 1954 at the interseetion o m smm
wmmmmmmimammm "
snd southy and David Street, which runs roughly east and west.
The plaintiff wes driving in a southerly éiveetion alomg Abbott
Strest accompsnied by her niece, a girl of about thirteemor
MMMMW%WWMW&W& The
defendant was driving his mother's s bonl ‘
dilreetion, MWmmmmmeiﬂ‘mm
mmmmmmmumm At the intersection

mmﬁwmmmmmww
mwmmm The Holden seems to have been carrled
into David Street to the east and there to heve twrned round
mmmmmm:xamﬁmmmmwm Tho Suladkey
WMQMWMMMWW Mmmmu
greater quantity of treffie then Devid Street and is & bus

route, but It is not what is called o "right of Wey stweet®.
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See Tyatfic Regulstioms, 1,123, ). Wotwithstemding this fact,
there stood omeschi side: of Abboit Bireet im David Street &
slgn conslsting of the words "give way® inscribed in blatk on
a vellow dise mounted on & pole,. These slgns faeed the Lrelfie
coming from esch diveotion in Devid Street. Further down Devid
mmmwmmaamwwwutmum
COrnery WS a triangular sigh on & pole. It was d1lapidated
represented a triangle which ls preseribed by the Trsffic
gulations, el. 132(1), u & denger sign. The regulation
wlso preseribes & sign consisting of & yellow dise with black
lettars seyling *Bight of way street give way®, the words "right
of way street™ baing along the circumference and the words "glve
way® in larger lotters dw tho middle., That sign is celled Foad
Sign Yo, 5. Reg. 132 seys thet the rood eigns in question shell
be used to indicate to drivers end riders of vebicles snd horees
mmmmmmmm wmm Mo, § imposes the
regulrenent Yhat vehioiler traffic in the street spprosching the
mmmmmmmmmwmwm |
intersection or Junction lmmedistely beyond the sign as slowly as
prectiesdle and shall ﬁwwwwmwmv«“f o
whore Abbott Strest m:mwm 1% were intended Yo serve thlig

ey T MWWMMMWWWWMW

mmu, becsuse of the omission of mm yight of way
sizeet® they ars Wrested in the adaissions nade beiween the
parties as not comstituting o preseribed sign.

| The plaintiff in her evidence stated thet she was
fifty-theres yours of age and had been driving e car sisee she
uwas eighteen years of sge exeept for a short pariod snd hed been
driving the Hulden car regulerly. She hed been at & house Im

minutes

mmmmmm«mmmmwmwrM/
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to teelve nldnight. mmmmmmmmmm
towerds Devid Direet st aboutl itwenty to twenty~Live miles per
locked to the left and the right end sew wo treffic coming
inereese speed, When she was half way across sha saw two
1ights coming very fuet onm her pight, like & traln coming ot
further, Bhe knew there was o glve way sign fecing up David
Street and down David Street. She was careful whether there
ware signs or not. Bhe seld thet at the sewne of the accident
and & fonee and thet you conld not see right over the fente.
Ghe added: *I dvove with care. I 9id mot wely on the yosd
signs Just to think I could drive straight theough., I did wot
think I had to give way om the right as the roed sign wes there,
mxmummmmmmﬂ , ‘
mwmmmmmx«mmwuwmm'm
not see it on thal svening. 48 he epproeched David Strect his
speed uas twenty-five niles an howr and he was in third geer,
He 416 not see the "give way" sign and 414 not imow 1t wes there,
As he approsched the intersection he looked to his right and
nothing coning. He sas then reaxly om the comer, He then
Wmmmwmmmwmmmmm The
lights of the othar car were further from the Intersection: than
he was. mmmmamu%wwmmwmﬁwwmw
proceeded on without scoelerating. Then there wes a flash and o
bang end he remembered pulling ups e had not used David Street
he had on & nusber of occesions, perheps teny proceeded down
med by the same yoube. He might therefors bave semm
responding oppesite “give way® notice on the sastern side
MWMW@M mmmmmmmxummmmwm
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spproached the intersection snd he oddeds *You can't help but
listen to the conversetion®. He said the bang took place at
the bottom side of ibbott Street. "I was nesrly through the
intersection when I got hit. I thought the other cor would
glve way to the right. She mas further away than I was and I
thought she would glve way to the right.”

-$he plaintift*s niece sitting on the front seat of .
the Holden on the plaintiff's left seld thet she wes sitiing
forward end turned towerds the driver. A4s she approached David
Street nearly on the intersection she looked up David Street
and saw the 1lights of the car, *It was & falr distence sway,
from me to the end of the Court® {a distamce of forty-five feet),
I don't know 1ts speed, 4s our car went om to the Intersection
I don't know If the spoed of our car varied at all. Wext I knew
the lights were just on us. I put my head down. I heard & lot
of splinmtering ard crushing and owr car finglly stopped.™ "

It appears from othey evidence that there 18 & sireet
light on the southewest cormer of the ersection, that is to
~ #ay on the defendant's Zight as he approsched. The" give way'
sign vas om the opposite cormer, that is om his left, end '
the danger sign, 169 yards back, was also on the laft side of
the rosd, This sign had mot been painted for years snd was
dilapidated. Welther eign had reflectors. In Abbott Street
there is o sealed rosdway 20°3" wide. On the plaintify's
left-hand side as she travelled upom this part of the rosd was
a grass and greovel verge 12'4* wide termimeting, however, sbout
twenty-Tive yords from the cormer where the whole road mas
sesled, To the left of that s a footpath 10'4%. On her right
side was & gravel verge planted with trees $0'8* iIn width
followed by & grass bank sné park 15'5" in width. In David
Street there was o sealed yoadway of 21%4" with & verge of 10°4"
in width on the defendant’s left end a footpath of 9%, On |
his right there was a werge of 7'1" und & grass bank snd




Se

footpath of 18%11%. Car merks were foumd on the cenire of the
mwad proceeding Iin a southecasterly direction up onm to the bank
mrﬁumWMmeywmauﬂQﬂymw,a
distance of 65', The plece where the Wolselsy esr pulled up
in David Street is 76' cast of the cormer of Abbott Street.

On these facts Green J. mude some {indings upon
which much turns. He found that a wolorist in David Street
should see the signs and should be able to road the words “glve
way"” which are written on them. He found that the defendant's
speed as he travelled in Duvid Sireet wes about tweniy~five miles
an hour end the plaintifi's speed was somewbat less then tweniyw
five niles an hour and was nearer to twenty miles an howr. The
lattery he found, drove close to ihe edge of the bitumen in
Abbott Btreet, The defendsnt drove down Uaevid Street with his
right-hend vheel sbout the centve of the line of the bilumen
in David Street. He found that the plalntiff ought to have seen
the defendant®s car ab an caplier stage than that steted in her
evidence, namely &s the front of tm' car approsched the contre
of David Bireet,; and (hat she ought to heve seem it when she
still hed time to take avoiding ection. He rejected the
defendunt®s statenent that he was past the femce line of Abbotti
Street when he first saw the plaintiff's cer and that it was then
30* back from the fence line of David Street and found that the
defendant did not see the plaintiff’'s car at all until it was
too late to avoid the collision., He sccepled the evidence of
the nlece that she first savw the defendant’s car when she was
sbout two Lfeet back from the fence line of David Street and that
the defendant®s car was epproximately 45" to 50' away at that
time., He foumd that the defendant ocught to have seen the give
way sign and if he saw it should have soted with caution and pald
attention to his Jeft., He found that each party hed an egual
opportunity of seeing the other cer before that party dié so
an¢ each should have had an equal opportunity of svoiding the
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secident and found them both negligent inm equal degrees. Upon
the application of coumsel the learned Juige an«d his
opinion that because the defendant had hed experience of coming
uwp David Street on the opposite side he should have been aware
that there was a sign on both sides of the yoad and that in
oYy case he should have seen the sign on his left in his lights
mmmm«wwm:nmnm His Honour seld "I scoept
the position that the plaintiff kmew of the existence of the
sigrs but that she was not relying om thee®, His Homour refused
%o make any finding as to shether the defendent di¢ in fact
look to his right,

The sppeal of the plaintifl is based upon the view
that she was emtitled to vely on a right of way because of the
axistence of the give way signs fecing Devid Street at the
intersection, that the lenrned judge was under & misspprehension
uhen he said thet he secepted the position that the plaintifs
mwmmmwm&mmmﬁﬁcmmaw
upon themy, that what her ovidence meant wes that she did rely
on them but not exclusively so az te feel relieved of takimg the
preocantion of looking in that direciion and otherwise taking
¢are and that his Bomour mistook the purport of her evidence on
this point, She wes mot, it 1s claimed, in = situstion where
she ought to bave glven way to ireffic on her right. The
defendant, however, om his side had no excuse for falling to
mﬁwM‘MMwmmﬂmmMﬁm
mmm riafble to him hed he locked. She urges that if
MWMWMMMWWMWnumma
mrwmwwmm»m'mﬂawmm&
wmmmmxwmmmmmmmm

4 contention for the appellent is thet she might
properly suppose that she had the right of way end that this
fuctor had o dusl operation. m,:nzzgsmm,mmm
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place it excused her from looking to the right carlier then
she did. In the second plece, it mekes it Impossidle to say
that if she hed seem the lights of the defendant's cer down
Dawid Street to her right, she would have scted on the
supposition that the defendant might not give way to her or
wouild be likely to eollide with her car.

Apother contention for the appellent wes that the
learned judge should heve inferred from the positions of the
W“WWM&&MMWW@%WW@EW
impect that the defendant entered the crossing st a much
greater speed then his Homouwr's finding attributes to him.

For the responient it was meinisined thet the
defondent pust have entered the intersecetion before the
plaintiff setually resched 1%, TFurther it was said thet on an
scceptante of the juige's findings the line of visiom open to
the plaintif? must have exposed the approuching lights of the
dedendant’s car to her view in ample time for her to avold the
collision, But nearly every element in the caloulation or
reasoning on which these contentions were based was in truth
vayy untertain. It iz reasomedly clear that no effect ought
te be given In this Court to these attempis to give to the
fmhmmmwtmtm&e%mfxdmdmtmm
wixich the learned judge who tried the case placed upon them.

On the other hand there is as 1ittle temeble ground
for the plaintifi's clain that she should be sbsolved from
contributory negligence, Giving full effect %o the contention
made on ber behalf thet she was entitled to trest Abbott Sireet
ss one in which she haéd the right of way, the marmer in which
the plaintiff approsched the crossing and the looke-out she kept
shouléd have been such ss t0 enable her, in the clrcumstantes,
to avold the collision., aAs Abbott J. sadd In Spith v, Dyer, 1949
BekeB.Re 187, at ps 193¢ "....3t does mot follow that the
driver bhaving the right of way always behaves reasonably in
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assuning, vithout looking, that in view of the common
behaviour of motorists in comsequence of this provision he may
safely drive over the intersection.” |

The point of the sppeal lies in the guestion whether
Green J. was rot too hard upon the pladntiff in reducing the
danages which he assessed by halfe
Wegligense dct 1954 (Tas,) is taken from see. 1(1) of the Lew
Reform {(Comtributory Negligemce) Act 1945 of the United Kingdom.
The provision reguires that the mt otherwise recoverable by
the plaintiff iw feult In respect of the dumage sulfered
must be "reduced to such extent as the Court thinks jJust and
sguitable having regard to the claimant's share in the
responsibility for the dumage®, This Court hes alyready sald
that "responsidility” does rot heve refer to blame in u moral
sense. "It seems clear that this must of necessity involve
& comparison of culpability. By culpsbility we do not mesn
moral blameworihiness but degree of departure from the standard
of care of the ressonable man®, - Py !
unreported {(6th June 1956).

It must of course be borne in mind thet the provision
imposes the duty upon the Courts to determine, having regard
to the claiment's share in the responsibllity, shat reduction
is just and equitable. The Court does motl merely arrive at en
arithmetical ratio by comparing the degrees of fault and then
apply 4t to the amount of the damages,What is jJust and

The degree of departure on the part of the plaintif
from the stanéard for & reasonably prudent and careful driver
may perhaps be variously assegsed. There iz no reason to doudt
that she apsumed that she had the right of way, bhut she would
heve been gullty of a very definite want of due care had she
treated that as relieving her from the necessity of careful
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The defendant doubtless supposed thet traffie in
Abbott Street om his left travelling south would be under a
duty to give way to him and spparently thal was thecretically
true. Yor the sign was not as proseribed end the street was not
declared a right of way strect. Butl the sigms would produce
the contrary belief in amy érivers familier with them who were
travelling along Abbott Street. He mey have been negligent in
failing w soe the danger sign,; but yahum it was g0 old and
d1lapidated that 1t d1d mot matter. ‘His failure, however, to
see the “glve way® sign has been definitely M/%inmu
Had he seen Ity however. he comstrued it, theare cen be ro doubt
that 1t ought to have induced & more ceutious approsch to the
crossing. As it wes he entered the erossing incautiously and
in & nenmer which left Lim unable to avoid the plaintiff's cer
when he sew it,

Green Jo placed too little emphasis on these aspe=cts of the
defendont's negligence in the comparison between their respective
degrees of fsult end erred so definitely that this Court showld
interfere with the spportiorment,

In the first plece It must be noted that there is no
specific finding or process of reasoming conmtained in his
Hopour's judgment which iz really open to challemge. It is
true that it may be sald thst there waz a nisint tatiom of
the plaintiff*s statement that she 414 not "rely on the roed
signs Just to think I could drive straight threugh®, But if
50 it led to mo substantial misteke in eny finding of feet, It
neant only that the lesrned judge regarded the plaintif? as
Winﬂﬂt%t%umkdtmmﬂﬂzum
attention to possible vehicles on her right as she would show
if no such sign existed, In the next plase It cawmot be sald
that such an apportiomment is so unreasonable as to show that
something must have gone sniss in reaching the result, After
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all the case is one in which at an hour when 1ittle traffic
might be expected at the crossing two vehicles meet in the
intersection neither seeing the other In time to avoid the
collision. It i1z naturel to start im such a case with & prima
faclie view thet eguality of feult best explaims it. Attapis
at very precise recomsiructions of the oxaci events and
refined eriticisms of what cach might have done are inherently
unsatisfying end are apt to lesve out of sccoumt the otherwise
evident fact that without combination of negligence such a |
collision would be very unlikely to oeccur. On the whole the
case is one in which there 1s mo sound ground for ilmpeaching
the apportiomment of the primary judge. His opportunities of
forning & correst sppreciation of the relative degrees of fault
end what wes just and equitable included both s view of the
place and & view of the people; as they gave evidence. le has
found the facts on ample materials and he was under no
misapprehension as to the eriteria he should apply or the
significence of his detailed conclusions of fact.

The appeal sbould be dlsmissed with costs,

i
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As sppears from what has alresdy been sald the
appellant received the injuries, in respect of which she claimed
damages, in a collision between two motor cars at the inter-
section of Abbott and David Streets, Launceston., The car which
the appellant was driving epprosched the intersection from the
north and the defendant was driving from the west, Abbott Street
is approximately sixtyenine feet wide overall. In the ¢entre
there is a sesled strip approximately twenty feet in width amd on
the eastern side of this strip there is a grass verge, some twelve
feet in width, extending to s ten foot footpath. Adjoining the
sealed strip on the western side there is & strip of gravel a
little over ten feet wide and in this some trees are planted.
Beyond the gravel there is a grassy benk rising to a path. The
bank and path sltogether are something over fifteen feet wide.
The construstion of David Street is much the same. Altogether
iv 43 a little over sixty-six feet wide and the various measure.
ments are such that the nearside of & motor car travelling slong
it with its offside wheels sbout the centre of the sealed strip
would be sbout twenty-four feet from the nerthern fence alignment

of the street, The appellant, it wes found, was driving her ?
vehicle with its nearside wheels on the extreme left-hand edge
of the sealed strip in Abbott Street and reference to the plan

wents already mentiomed fixes the distance from the offside of
her wehicle to the castern alignment of Abbott Street at about
forty feut.

Now the respondent says that as he was approaching
. David Street his vehicle wes travelling at spproximately twenty-
\timmmwmw He was not, he sald, on the wrong side of
the road, but his offside wheels msy have been Tover the line to
my wrong side”, The learned trial judge found that as the
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respondent approached the intersection the offside wheels of his
vehicle were about the ¢entre line and there is no reason why
this should not have been so. The respondent further said that
as his vehicle entered the intersection - and when it had
proceaded some three feet into it - he saw the lights of the
appellant's ¢ar to his left. They were then, he said, in Abbott
Street some thirty feet back from the intersection and, believing
that the driver of that vehicle would give way to him, he
proceeded on. This evidence was entirely rejected by the learned
trial judge. His Houour was ¢learly of the opinion - and upon
the evidence, we have no doubt, rightly so - that the respondent
did not see the appellantts car until it was too late to avold
an accident. Indeed the respondent does not seem to have taken
any steps whatever either to reduce his bﬁegid or alter the course
of his vehicle bafore the impact and this is of considerable
algnificance when regard is had to the oradible evidence concerning
the relative positions of the vehicles as they approached the
point of collision. It should also be said that the finding of
the learned trial judge contcerning the stage at vhich the
respondent saw the appellant's wehicle revesls as pure invention
his evidence that, having semn that vehicle some distance back in
Abbott Street, he proceeded on be¢suse he thought it would give
way to him,

Travelling with the appellant, in the front seat of
her car, was the appellent's nie¢e and, in her evidence, she
said that she first saw the respondent’s ¢ar when it was about
forty-five or fifty feet away. Whether she meant forty-five or
fifty fest from the point of collision or from her position in
the appellant’s car is not clear but, whichever was meant, the
slgnificance of the evidence is ¢lear., A% that time her position
in the car was some two feet back from the northern alignment of
the intersection - that is to say, the front of the appellant!'s.
¢ar slrsady protruded some four or five feet into the intersection,
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We are told that from then on neither vehicle altered its course
or speed before the impaet and, since the front of the appellant's
vehicle struck the nearside of that of the respondent, it is
reasonable to suppose, if the evidence of this witness be aceapted,
that in the intervening period before the collision the respondent's
vehicle travelled a considerably greater distance to the point of
collision than did that of the appellant. On the figures which we
have given the latter travelled about nineteen or twenty feet
whilst the former travelled not less than forty feet and, probably,
considerably further. The evidence of the appellant's niece was
accepted emtirely and it was, according to the lesrned trial judge,
pai*uy upor this evidence that he made his finding as to the
relative aémad of both cars. It is true that the respondent said
that his speed as he approached David Street was twenty-five miles
per hour snd that this evidence was Wt&ﬁ by a passenger in his
ear but in reaching his conclusion the learned trial judge appears
to have placed little reliance upon it. Nor, in view of his

~ Bonour's express rejection of the respondent's version of the

events immediately preceding the collision,would we be disposed to
do so, Nevertheless his Honour apparently thought that the
evidence of the appellant's niece gave some support for the
conclusion that if the speed of the appellant's car was twenty
mil e s per hour that of the respondent's car was about twenty-
five miles per hour. We do not entertain the view that it is

ever possible, after the cccurrence of an accldent such as this,
to make anything like conclusive calculations of the speed of
either car by sccepting as precise estimates of positions and
distances honestly made by witnesses in the agony of collision,

At the best such estimates can be no more than approximate and

do not constitute data capable of supporting precise
caleulations. This, of course, is far from saying that auch
estimates may not be of value in some cases for the purpose of
evaluating the evidence of one or both parties., The apparmmt
discrepancies, after making the full allowance for gpproximation
may be so great as to demonstrate that other oral evidence con-
cerning the movements of elther vehicle is unrelisble. We have
not, however, referred in detail to the relevant measurements and
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estimates for the purpose of demonstrating the unroliability of
the evidence of the respondent. That has alrsady been rejocted
substantially by the wrisl judge. But the estimates were relied
upon by him in part to ma ke & finding as to the speed of the
respondent's car s 1t spproached the intersection and it has
been necessary to examine just how far they support his concluaion.
And as we have alresdy pointed oubt she evidence of the appellant
serves to indicate - if, in the eircumstances, it gives any
indication of the speed of the respondent's car « that it was
travelling at 2 much higher rate of speed than that of the
appellant, As far aswecan se¢ the indication is that it
travelled at least twice as far as that of the appellant im the
semo period of time. |

it iz conceded that, in the cireumstances of this case,
the finding of negligence sgainst the respondent is not open o
question but the learned trial judge found that both the appellant
and the respondent "should have seen the other car before they
did®, "Hach"™, he seid,"had an equal opportunity of deoing so and |
each should bave had an equal opportunity of avoiding the sccident.
She should have given way to her right., He should have buen
warned by the sign,” In the result his Honour found each party
negligent to an egusl degree. It is for the purpose of examining
the validity of these findings, so far as they affect the
sppellant, that it hes been negessary to examine the implications
of the evidence in some detall for in part they must depend
substantially upon the view of the learned trisl judge that the
respondent was proceeding at the comparatively modest speed of
twenty-five miles per hour, The appellant, herself, did not see
the respondent's car until she was approaching the middle ¢f the
intersection and this was regarded as tantamount to an admission
that she paid insdequate regard to traffic upproaching from her
right. But if the respondent's car was travelling at a much
higher spesd than twehty-five miles per hour it may well have
been that as she came close to the intersection the respondent's
car was then well back from it. Indeed she said that as she

Pl
il
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approached the interseetion she looked to the left and to the
right and "saw no traffic coming either way". She was able to
look to the left before reaching the intersection because it is
posaible "to look over the fence on the left". The fence
containing the corner on her right was erected on ¢levated ground
and it was impossible to see over it. Thereafter she sald she did
not see the respondent's car until she was close o the middle of
the intersection. She then saw two headlights "ecoming very fast
on my right from High Street - like a train coming at me. -
I remember nothing further.* Immsdiately after she had seen the
headlights of the respondent's vmiﬁt the collision oceurred and
some minutes later, when one of the withesses whe gave evidence in
the case reached the scene, the appsallant’s car was found some Tifty
foet up David Street to the east of Abbobt Street facing im a
general northerly direstion. It had been turned completely round
and the respondentts car had come to & standstill still further
away on the side of the road. There is in the cmk&w&a evidence
to support a finding of negligence against the respondent without
concluding that the apeed of his cer was grossly sxeessive.
Indeed the finding of the learnmed trial judge, so far as the
 respondent’s conduct is concerned, in mo way depanded upon such
a conclusion but & conclusion concerning the speed of the
respondent's vehicle was, we should have thought, most material
in resching a finding that the appellant was equally, or at sll,
to blame for it depended upon the finding that she had falled to
see approaching the intersection a ¢ar travelling at a modest
rate of speed. To say the least the evidence leaves us far from
satiafied that this was the situation.

It waa for the respondent to establish negligence on
the part of the appellent and so far as this allegation depended
upon the assertion that his car was being driven at a ressonable
speed in the circumstances i¢ must,we think, be taken to bave
failed. His own evidence was unrelisble, the evidenes of his
passenger, who saw nothing of the other car “until the impact
which came without warning” is of little, if any, value and



6.

every circumstantial indication is to the contrary. It may, of
course, be seid that the appellant should have seen the
respondent's car at lesst o8 soon as her passenger but if she had
looked to the right, as she said she did, even a moment or two
before her passengér observed the respondent's car, it may well
have been sufficiently remote from the intersection to have
avoided detection if it was travelling st a fast rate of speed.
8o farwe have had little to say concerning the "(ive
Way" sign erected in David Street a little distance from the
intersection., Its existence, in the form in which it stood, did
however provide a subject for some forensic skill in aid of the
respondent, It was not, it was said, a "prescribed sign® for,
slthough in other respects it conformed to the requirements of
the Traffic Regulations 1943, it did not carry the border
inscription in smaller lettering "Right of Way Street”, If it
bhad there could have been no doubt that the respondent would have
been obliged by the regulations to "enter the intersection
immediately beyond the sign as slowly as practicable amd yield
right of way to vehitulor traffic in the intersecting street."
The absence of the border inscription was of little conseguence
te the respondent who not only falled to notice the sign on this
oecasion but was unewsrs of its existence although it had stood
in this positien for over two years. 7The sign was erected on a
post painted yellow and was two fect in diameter with six inch
lettering. Hevertheless the respondent said, for some reason or
other, that if he had seen the sign he would not think it marked
a right of way street., MNo doubt the sign was not strietly in
aceordance with the reguirvements of the regulations but, equally,
there is no doubt that any prudent driver would have given effect
to its injunction. Indeed to conclude otherwise would be ~ if
one may go beyond the adeptetion in Smith v, Hudsor
to entertain the view that mﬁwf:u: ﬁa}%anx?:: road signs and
not road signs for motorists., Unlike the respondent the appellant
wos aware of the existence of the sign but, presumably, was not
aware that its verbiage was unduly economical., Accordingly she
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observed it and, in my view, was entitled, within ressom, to
assume that it would regulate the conduct of other drivers also.
But the learned trial judge says that "she should have given way
to her right™ and this circumstance, no doubt, influenced his
conclusion that the parties were egually to blame, How far it was
also influenced by his pemultimste observation that he acoepted
"the position that the plaintiff knew of the existence of the
signs but that she was not relying on them® does not appear.
Dat that he was influenced in some measure by this consideration
is beyond doubt. We do not, however, read the appellant's evidence
on this point with eny significance adverse to her., She did not
say that she was not relying on the existence of the sign; the
relevant passage in the report of her wross-examination is as
follows:

T ey s sty e e

mm%&%ﬁu%mﬁﬁmm there.,”
This report is in narrative form and the language of the ¢ross-
examiner sppears to have been attributed ve her. Obviously she

was asked whether she did not rely on the road signs to think that

she could just drive straight through the intersection and her
answer was in the negative. We see¢ no more in the evidence than
an intention on her part to deny that she had relied entirely on
the existence of the sign and had blindly driven into the inter-
section. We do not see any admission on her part that she did
not in sny degree have regsrd to the existence of the sign. On
the contrary the second sentence guoted clesrly shows that, if
her evidence is to be believed, she did have regard to the
existence of the sign. |

In the ¢ircumstances vearc unsble to see that the
eradible evidenve provides any basis for holding the appellant
blameworthy for any part of her injurdies. Wearc by no means
satisfied that her failure to see the respondent’s car at an
earlier stuge was due %o s lack of ressonable care on her part
ragher than to exeessive speed on the patrt of the Wm&*u
vehicle, If that vehiecle had Mm travelling &t & rmm%m




8.

speed she should, of course, have seen it as she came to the

intersection., But if its speed was excessive its position in

David Street may have bau}i?:i;ﬁumny remote to escape detection

at the time when she looked/to the right., Moreover if the

respondent's car was travelling at a reasonable speed and if the

appellant had seen it as she came to the intersection and before

it had reached the intersection there is no certainty that the

accident would have been avoided, for the respondent proceeded

on in entire ignorance of the existence of the "Give Way® sign

and of the presence of the sppellant's cer in the vielnity., It

is howsver futile to speculate concerning what the cutcome might

have been if the respondent's car had been driven at & reasonable

speed and if, in Mieﬂ.rmtmn. the respondent had seen it

for the evidence does not establish the first of these conditions

against the plaintiff, A4swe see the case m cause of the

accident as disclosed by the evidence was the extreme carelessness

of the respondent. .
For the reasons givem fic areof the opinion that the

appesl should be allowed and judgment entered for her for the

full amount assessed by the trial judge. "



Ve



JIDGHERT. HEEB J.

This is an appeal asgainst a judgment of the Supreme
Court of Tasmania (Green J.) a\mﬂm the appellant £4416 damages
for injuries sustained by her in a collision between her motor
car and the respondent's motor car in the intersection of Abbott
and David S8ireets in the ¢ity of Launceston sbout midnight on
3rd September 195%. The total damages for personal injuries,
including special damages,were assessed by Green J. at £8832;but
his Honour found that both parties were equslly to blame for the
collision snd so he avarded the appellant £4416. He found that
both parties spproached, entered and proceeded to cross the
intersection vithout keeping a proper look out and that the speed
of the appellant’s ecar was 20 miles per hour end that of the
respondent 25 miles per hour, which his Honour seemed to regard as
a negligible difference in the circumstances. It does not appear
whether his Honour found that the sppellant reached the inter-
section befors the respondent. If he did so find he does not
sppear to have given any veight to the fact. His Honour found
that neither Abbott Street nor Devid Street was a right of way
stroet.

Green J., who had the advantage of seeing the
witnesses give thelr gvidence, accepted “entirely", that is to
say, without gualification, the evidence given for m appellant
by her thirteen year old niece, Diana Archer, as to the respective
positions of the two cars when she first saw the respondent's car,
with all that her evidence necessarily implied. In view of his
Honour's adventage, we would not be warranted in taking z less
favoursble view of her evidence because she was only thirteen and
the appellant’s niece and the collision took place at midnight.

If in other parts of his Honour's ressons for judgment he found
any feet that is inconsistent with a necessary implication from
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Diana's evidence, this, I venture %o say, but with some hesitation,
mast be due to s miscaleulation from, and not to any correction of,
her evidence. S0 it is important to consider just vhat Diasns said.
Her evidence was that she vas sitiing in the appellant's car alonge
slde and facing towards the appellant; that the respondent’s car
was then, to use her own words, "as far away as I am from the end
of the Court", which his Honour took to be approximately 45 to 50

t'uﬁ sway. I am taking this to be 45 feet because the evidence for
the appellant

/should not be construed more favourably for the appellant, or less

favoursbly for the respondent, than its acceptance necessitstes.
Diana also sald that she herself was then about 2 feet back from
the fence line of David Street. It follows from Diana's evidence
that the appellant’s car was then straddling the northern fence
line of David Btreet, the front part of the car being about & feet

, within the intersection of David and Abbott Streetsy snd that the

respondent's car was sbout «2":; feet and the appellant's car about

23 feet from the point of the collision. I arrived at these
figures in the following way: hils Honour found that the respondent's
car was travelling along David fStreet with its right-hand vheels
on the centre llne of that street, which was 66 feet 8 inches wide
from fence line to fence line. However, the ecentre line was no
doubt that of the sealed strip and so was 30 feet from the northern
fence line of David Street, according to a sketeh tendered in
evidence. This would place the mid-point of the bomnet of the
respondent's car about 27 feet from the northern fence line of
David Strest. I emphasise this because the damage done to each car
was in the front sgbout the grille, and at the right corner of

the appellant’s car and the left corner of the respondenti.

If beth ¢ars travelled straight szhead as was likely to have

been the case then the sppellant®s e¢ar had to travel about

23 feet to the point of collision and the respondent’s car sbout

.3
Y 39 feet. The line joining the two cars and the line joining

sach ear to the point of collisgion formed a right-angled triangle
with a hypotemnse of sbout 45 feet and sides of sbout 23 feet and

2
v 39 feet rummtivﬁy. In arriving at 23 feet I am, for the reasons
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already stated, taking the view of Dimsna's evidence most favouralble
to the respondent. The shorter the distance the agpellant had Yo
travel to the point of eollision after Diana first saw the respon-
dent's car the less favourable was the position for the respondent.
As mu fenee line of Abbott Street on Diana's right was about 39
feet away from the right side of the appellant's car, It was that
aistance from the point where ihe respondent's caF crossed that
fence line to the poimt of collision and s0 the respondent's car had
just reached that fence 1ime when Diana first saw that ear. Talsdows
that the appellent's car resched the interseciion before the respon-
dent's care I arrive at this caloulation of 19 feet by taking Disna

. to have been about 27 Teet from the fence line of Abbott Street on

her left, and not 22 feel as found by his lionour., This is because
sho sald she was 16 or 17 feet from the kerb snd the foolpath was
10 feet 4 inches wide. But she vas sitting on the left side of the
car and go was mboul 3 feet from the right side, which was then aboul
30 feat from the left femee line of Abbott Street and about 39 feet
from the right fence line of that street,which was 69 feet wide
from femee line to fence line. Ageln I am taking the view of Diana's
evidenee most Tevourable to the respondent.

1t appears then that in crossing the Iintersection
and in sttempting to eross the path of and bafore the appellant’s car
the respondent drove his esr moye than hal? as fast again as the
wwmmt"a car was driven without having, to sey the least, any
right of way as axaingt the sppellmmt; and so the ewlpabllity of
the regpondent was greater than that of the appelient in the clirowe-

. stances. The danper in crossing an intersection of city strests,

ayen at midnight, without keeping a proper look out is ineressed
with the speed of the car. And the sreaster (he speed the leoss the
ears displayed. .

I sm not prepared to find that becsuse of the “Give
Way" sign, which after all was mot a prescribed sign mor erected at
the entrance of a "righieof-way® strset, the respondent hed a greater
duty of care then that lmposed on him independently of that sign,
that 1s to say, the @uty to look to the left before entering the
interssetion. |
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It follows that, in my opinion, both drivers were
st liberty to enter the intersection without stopping, subject
to keeping a proper look out which, however, each failed to do.
That was the position even though the appellant was entitled to
regard the sign as a preseribed sign and Abbott Streel as a
fright-ofeway” street snd her culpability iz to be determined
subjeetively. But, in my opinion, the esonduct of the respondent
was much more culpsble than the appellant’s because of the far
gxggﬁ:&; e:%?ﬁ at which he drove his car acress the intersection
and /attempted to cross the path of and before the appeliant's
car without having smy right of way as against the appellant.
If, ss the trial judge found, the appellant’s car was travelling
at 20 miles per hour it follows that the respondent’s cer was
travelling not about 25 miles per hour as his Homour found, but
sbout 3% miles per hour. This was by no mesns & negligible
difference.

It is true that only a meticulous adherence to
Diana’ Avcher's estinates warrants these caleulationsy but there
is no slternative as we are bound by his Honour's"sntire"
acegptance of her evidence end so must give effect to it.

In view of the facts as I see them I think that the
respondent was twlce as much to blame as the eppellsnt for the
eollision and that the damages shouli be apportioned In the ratio
of two to one sgainst the respondent.

I would allovw the appeal snd increase the damages
awavded to the appellant to £5,888 end vary the judgment of the
Supreme Court sceordingly.




