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The plaintiff cowmpany sues the Commonwealth of 5
Australia for ﬁhe damase done to one of its aircraft, a Solent
flying boat, in a collision between the aircraft and a dredge
which occurred in the Hamilton Reach of the Brisbane River at
about 11.45 p.m. on the night of Sunday, 28th Octher 1951.
The aircraft wasthen on a commercial flight from Sydney %o
Port'Moresby via Brisbane carrving massengers and freight.
Fully loaded it weighed 79,000 pounds but 1t was on this
pérticular occasion only loaded to 71,000 pounds. It was in
charge of Captain Mathleson, the Tlight superintendent of the
plaintiffy an exverienced pilot in the flying of Tlying boats
including Solents. He had with him First Officer (now Caoptain)
Goddard, another experienced oilot, and Captain Cole also an
experienced pilot of flying boats but a pilot who had Jjust been
through a conversion course in order to quélify to have his
licence endorsed as a pilot for Solents. He had previously
only tsken off Solents twice at night and that was at Rose Bay.
In order to stop at Brisbane it was necessary to land on and .
take off from the Hamilton ﬁeach of the Brisbane River, That
Reach runs approximately in the direction of east and west.
The landing and take off were to be from west to east. A
flare path had been laid on the northern side of the river from
about the western end of the Cold Stores Wharf to the eastern
end of the B.H.P. Wharf. The 1it portion of the flare path,
about %,700 feet in length, really the flsre path proper,
comprised a line of five flares rcughly 1,000 feet apart pafallel

with the northern bank of the river and a sixth flare on the
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southermn side of the river called the "gaie flare" approximately
at right angles to the £ifth flare and usually about 500 feet
from it e The object of the flares was to indicate the aresa

of the xiwver that had been swept for the landing or the take
off, that is searched by the crews of ftwo control launches

for floating debris and the debris picked up. These sweepings
took place hefore an aircraft landed and during the period
between its landing and subsequent take off. In line with

each end of the 1it peortion were unlicghted areas that had slso
been swept in this wav. On the night of the 28th a dredee

I :

was anchored heyond the 1it vportion of the flare path to the
north-west of the Yo.4 buoy on the southern bank to which the
Soleﬁt wWas to be moored, Its bow was facing east and its stern
weste. It was 30 feet in beam and 200 feet in length. It was
firmliy aachoyéd in a fixed oposition by six anchors and it had
red and green passing lights one helow the other hung on a gaff
on its port side 46 and 40 feet above the water respectively
and a white light near the water on its stern also on the port
side. It was engaged during week days in dredging the leads
in the Tiver and was approaching the eastern end of the 1lit
portion of the flare vath at the rate of 13C feet a day. On
the night of the 28th it was roughly 800 feet away from this
gnd. Mathieson landed the aircraft himself and taxied it to
its moorings at No.k buoy. The buoy was in a somewhat con-
gested area, a number of Army boats amongst other craft being
moored nearby. | At that time the tide was Jjust about at the
flood =mnd slack. At 11,20 p.m. when the aircraft left the
buoy to taxi to the west end of the flare'vath in order to take
off the tide was ebbing strongly. There was a two to threeb
knot crosswind with a component of hesdwind. The viaibility
was goode. Mathieson was in control at the commencement of

the taxi-ing but on the way to Tthe No.l flare called upon Cole

to assume control and take the aircraft off. Cole moved into

the pilot's seat and Mathieson moved intc that of the first

officer. But the sireraft had dual control and could be
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flown from either seat. The throttles of the four engines

were betweer fthe two seats. It also had two systems of
comaunlcation, the one tuned to the ground so as to receive

and send messages from and Lo the control tower which was situated
st Begle Farm and the othar to communicate with the engineer.

At all times Hathieson had the earphones of the former system

on his head while Cole put on the earphones of the latter when
he assumed control of the take off. The flare path was in
charge of a control launch which on the nighﬁ of the 28th had

on board Coxsﬁaim Pick, Roatman Maddox and Cowiunications

Officer Hazle. In the auxiliary launch was Coxswain Simpsoh.

In the Control Office at Tagle Farm was Traffic Controller Jones.
The Hamllton Reach was an area where the Air Traffic Control
Service was in operaticn and Regulation 13% of the Air Navigation
Regulations 1947-1950 provided that the pilot in command of an air-
craft operating in such areas shonld comply with air traffic
control instructions. The method of control was for the

control launeh to send a message to the control tower for
commniication to the aircraft and for the officer in the tower
to relay the messape to the aircraft. At 9.48 p.w., when the
Solent was near Southpert, on its way to the Hamilton Reach,
Mathieson received a message that there was a dredge anchored
100 yards north-west of the moorings and that the control launch
would lead him there., At 9.51 he received a further messége
frém the tower that there was a ship in the flare path and this
caused hin to make a circuit,K before comnencing to land. He
landed at 9.59 and as he landed asked the tower whether the
aircraft was intended to pass between the north bak and the
dredge and was told that this was correct. As a flying boat
lands it first of all planes onthe water, on what is called

the step, and then, as it loses speed, it settles into the water
as a hull. As it taxies to the mcoring the engines are tested,
the two inboard motors are shut down, and the taxi-ing is
completed with the outboard motors. As the aircraft lands

the control launch is situated near the Vo.l flare. It chases
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the aircraft along the flare path and usually overtakes it
before it reaches the end of the flare path. This occurred
on the present occasion and the control launch led the Sclent

=T

L
from the Wo. 5 flare around the east of the dredge to the Wo.4

D
iz

buoy flashing an Aldls lamp on the dredree so that the officers
on the aircraft could see it. The aircraft having Leen
moored, the three officers went ashore to the flying boat base
on the northern shore of the river and later returned to the
alrcraft., On each occasion they passéd close to the dredge
but they may not have been looking out Hr it. When they
returned to the aircraft =% about 11.30 p.m. preparations were
made to take off, Mathieson asked for s clearance to slip

his moorinegs. He received a message that when he slipped

his moorings he was to move ahead towards the gate flare for

a right-hand turn into the flare path and to have regard to

the dredge and strong ebb tide and he was informed that the
control launch would be by the pate flare. In his evidence
Mathieson denled that the words %"gate flare"™ were used in

this message. He said he was told to taxi ahead to the flare
in front of him and then oub on to the flare nath. He admitted
that he saw a flare ftowards the south bank to the westward

of him but throughout his evidenée maintained that the message
he received did not refer to the gate flare but only to a flare
and that when he was taxi—ing from the moorings preparatory to
the ftake off he did not recognise this flare as the gate Tlare

"

bubt took it to he a taxi flare fto gulde him out of the moorings.
- <

Of thig evidence I shall simply say that T am not prepared to
accept it. Mathieson may possibly have overlcoked the word
Uente® in the message but I cannot belleve that he failed to
}ecognise the flare in gquestion as the gate flare when he saw 1%,
His evidence that he thought it was some strange new flare

placed in the river %to help him taxi off is not acceptable. The
layout of a flare path was quitevsterectyped and well-kndwn to

nim. It consisted of a line of flares on the one gide of the

1it area mnd a single flare approximately opposite to the last
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of these flares on the other side to indicate the width of the

swept ares, Mathieson had landed and taken off at night on
many occasionse. He was a navigator as well as a pilot, and
he was very fTamiliar with this layout, Why Maithieson shonld

have been reluctant to admit that he knew that it was the rgate

flare I am not sure. He may have thought thal such an
admission would wealken the plaintiff's casse. Whatever his

reason may have been I have felt compelled to scrutinise the rest

of his evidence with particulsr care. If the plaintiff's
case rested on the acceptance of this evidence, it would fail.

Put, for reasons which T will give, 1t does not appear to me
that the nnaznfﬁpf‘s case really depends at all unon whether
Mathieson re allseu that the flare near the woorings was the
gate flare or not.

After it had slipped its moorings the Solent
taxied to the start of the take off. Tt made a turn to the
right and was then in the 1it area aboult in line with the To.l
flare. The control launch was slightly to the north-west of
thig flare off the flare path and the auxiliary launch was
slightly %o the north-east of the To.5 flare, Pefore the

aircralflt was cleared to take off it was Si pson's duty to flash

L‘:
:fj
)
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a green light to the conftrol launch to indicate that all
clear at his end. The control launch was then free to clear

the airecraft for the take off, This procedure was followed on

the night of the 28th. Simpson flashed the green light and the
control launch cleared the Solent for the take off. It comaenced

to take off. It had by this time drifted with the ftide, T

think, a short distance beyond the Wo.l flare. The take off is
in three stages: (1) the emergence of the null from The water

on to the sten; (2) the planing along on the step; and (3) the

aireraft becoming airborne. (usually described as becoming un-
stuek). After it is airhborne the aireraft flies straignt for
a short distence just above the walter to increase its sneed

wntil it is safe to comience Lo climb. An estimate of the

safe rate of climb in the case of the Solent would seen to bhe
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1 in 40. Until the flying boat attains-a certain speed, usually
attained when it is on the step, it carmot be steered by the rudder.
It must be steered br the pronellors by a differential use of
the power of the motors. In the case of the Solent the revolution
of the engines is an£i—clockwise and this gives the alrcraft a
tendency to veer to starboard, called torque. This tendency is
inereased if there is a side wind blowing in that direction as
there was in the present case. To check this tendency the
throttle'qf the Mo.l engine is retarded behind the throttles
of the other three engines. If the throttle of the No.l engine
is advanced too rapidly the aircraft maj then veer to starboard
and the throﬁtle may have to be retarded again. In the
coanencement of the take off in the present case Cole annears
to have advanced this throttle too rapnidly due, 1t may be, %o

o
A

his lack of complete familiarity with the bLehaviour of the
particular aircraft and to have had tc retard this throtile
twice and this resulted in a somewhat prolonged taske off.
Generally Tlying boats taking off from the Hamilton Reach
become airborne slightly before or opposite the No.hk flare.

The Solent is a heavier boait than many other flying boats but
she was lightly loaded on this occasion and T am satisfied tha%
1f the take off had been done by a pilot as thoroughly familiar
with the Solent as Mathieson the ailreraft would have become
airborne by the No.% flare. But 1t was only just on the point
of becoming unstuck, I believe, when it reached the lo.5 flare.
I also believe that it was slieghtly further to the south than
usual in the flare path. I am satisfied however that if the
take off had been completed and no attempt had been made to
abandon it, the aircraft would have passed through the flare
gate well in betﬁeén the Wo.5 flare and the gate flare. But
shortly before the Solent reached the gate Cole and Mathieson,
and Goddard who was standing just benind them, all saW‘lights
looming directly ahead of t%gm which they suddenly recognized as
“the lights of the dredge,fz; attempt was then nmade by both

Cole and iathieson simultanecusly to abandon the take off by

shutting down all four engines. Put it was too lte to stop



7

the aircraft before it reached the dredge and an attempt by

Cole, by manipulating the engines and the ailerons, to tilt the

aireraft and 1ift the starboard wing over the height of the dredge

also failed. The starboard wing of the aircraft hit the davits
of the dredee sbout 1 feet above the water, breaking the end‘
portion of this wing right coff. Fortunately there were no
casualties amongst the passengers or the crew.

This brings me Lo the crucial nart of the case.
The flares were electric flares on small floats anchored to the
bottom of the river first by 60 feet of rope attached to the

float and then by 6 feet of chain joining the rope to a

kedge-anchor weighing about 8 pounds. The river was about 22
feet deep on its northern bank where the five flares were
anchored and about 16 feet on its southern hank where the gate

ed at

flare wasg snchored. Thnese light anchors must have dras
times because Pick said thev had to teen a waltch on the flares

and, if they moved, to shift them back into position. But,

P

quite apart from the risk of

.

the anchors dragging, the length

of the ropes and chains must have allowed the flares *to move

4

considerably due to wind and tide. Immediately after the
accident occurred iHr. Fry, the then Suverintendent of Air
Wavigation in Queensland, gave directions thatf the [lares were
not to he moved and from their nosition next morning caused a
plan to te prepared which is Exhibit 2 in the case. Put the

Tlares need not necessarily have be

N 1n exactly the same
position on the following merning as they were at the time of
the accident. Wormally Tthe movement of the flaress to the
extent alhowed ty the loose .anchorage would not have been very
imnortant. Wherever the ¥o.5 flare and the gate flare conld
have swung %c, an alrcraft that passed hetween them, even if it
only became airborne at the gate itself, should have been safe
from any ohstacle on the water. ut the presence of the dredge
to the east of the flare path,on the night of the 28th October
made the position of the gaté flare of vital importance %o the

safetj of the flare path in the present case. The pilot of an
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gireraft using a controlled flare path was undocubtedly in
my opinion entitled to assume, in the absence cf a clear
warning to the contrary, that the aireraft weuld be safe if
he flew it throurh the flare gate. M. Shand, I think, very
falrly adnitifed this and indeed I do not think that he could
have done othervise hecause Cantaln Sims, a very exnerienced
pilot of flying boats, now retired and employed by the
Department of Civil Avistion as an Airways Survevor, said that,
unless there was scmething to indicate to the contrary, it would
be perfectlv propsr for a pilot to fix the mid point bhetween

g

the ¥Wo.5 Tlare and the gate flare as his point of ciit and steer

Tor that. ¥r, Bhand admitbted that the position of the dredrse

on the nisht of 28th October made the

}t

are nath unsafe and that,
without a warning, 1t would have been negligence on the part of
the civil aviation authorities to have cleared an aircraft for
take.off. Put he submitted that the werning was, in this

particular case, what he described as an intesral nart-of the

from the evidence of the messages he received from the control
tower, of his own inguiry on landing whether he was to pass to the
north of the dredge on his way %o the moocrings and of his visual
observation of the dredrce wmust have “wnown that it was situated
within the limits cf two parallel lines drawn along and beyohd
the flare nath, or alternatively that Mathieson, who was an
exverienced pilot and navieator, should by the exercise of
ordinary asronautical skill and orudence have realised the

dancer of the dredge being there. This ié, in effect, a
sutmission that lathieson knew or that alternatively the

civil aviation authorities gave 'athieson whatl snould have been
an adeguate warning that the flare vath thev had crovided was a
hazardous {lare vath which could only be safely used for the

take off nrovided he teook the necessary stens to avoid the dredge
either by steering to the north of it or by {lying over it if

he could gain sufficient height before he reasched it. It is

to be noted that neither the control tower nor the control
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launch reve Mathieson any preciss
location of Tthe dredese in relation to the
disensions and helght, the manner in which

tne numhb nature and positicn of its

he recelwved related only to the dredge as
aircraft when taxi-ing to and frowm the

precaubtions that should be taken vo avoid

tines. T~1s was only natural Tecause at

whom the raessazes orijnated consider

Landing or take off of the aircraft, Wo

were givern to Mathieson that

excevt in some snecial wmanner,

danger from the dredge could have leen

flare patihh safe, the messages

formsa’ ;rOTl =

ligh

the dredre a nazard to

it would be dangercus

sufficient

s to the exact

take off or as to its

it was anchored, or

ts. The unessages
s hagzard to the
o.4 buoy and to the
it at thess narticular

no stage did Pick, from

the

instructions whatever

N
I

to talce off

If an adeguate warning of the

A

to aake The

lathieson received were in my

oninlon gualte inadeguate to gualify as such.

It is

alleges thalt The defendsan™ was negligent

S fee

was the effective cause of the acciden
[ ]

the plaintiff with contributory

alleged negiigence of the defendant in

se

»

The Air Traffic Control

the duty of the Court,

negligence,
the

rvice Was

where the plaintiff

and that this negligence

t, and the defendant charges

to examine the
first place.

under

Division 2 of Part IX of the Alr Navigation Regulations in control
of the take off and the civil aviation authorities were bound,

in my opinion, to wrovide a flare nath thal was safe if the

pilot of the aircraft took off in the usual wav v flyine straight
through the gate or, if the flare wath was not sefe if used in
this way, they were beund to give a clear and explicit werning

as to the smecial vprecautions that should be taken so that

it could be safely used. In the present

could have been laid so that the pilot,

by

case,the flares

o

flying straleht throusgh

b

the north of the dredge.

the pate, would have been bound to nass *o

he the flares were not so laid, the anthorities were bound to

warn the nilot that the dﬁ@ dge was there giving particulars of its
location, dimensicns and lish¥%s and that it would onlv te s2fe to
use the Tlare path if the take off could e so managed that the

aircraft would pass to the north of it.

The aguthorities did neither.
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They relied on ﬁhe pilot finding out for himself where the
dredre was and baking his own nrecauticns to aveid it. They
were in control of the Talke off. They cleared the airecraft
for the usual take off although it was in the special

circumstances unsafe for the alreraft fto be taken off in this

Way. I am satisfled that the authorities failed, in the

i~

circumstances, to take due care Tor the safety of the aircraft,

that the defendant was throuzh them fuil®ty of negligence and that
this negligence was the effective cause of_the accident.

It remsins to examine the guestion of contributory
negligence because 1f the negligence of the plaintiff, in this
case the negligence of its servant Mathieson, materially con-
tributed to the accident, then the plaintiff cannot recover.

The tort if any was comaitted in Queensland and the case has
been heard in Wew South Wales. Tnder certain circumstances
the guestion could arise whether the apnlicahle law was that of
Queensland or Wew South Wales, tut it does not arise in the
present case becanse on 28th Uctober 1951 the law of Queensland
and Yew South Wales was the same, that ig in both States the
law of negligence and contributory negligence waslgoverned by .
the common law.  Accordingly, the onus 1s on the defendant

o

to nrove contritutory negligence but 1T it is proved it is a

comnlaete defence to the action. The definitions of con-
tributory neglicence are legilon. Tt it will he sufficient

to refer to the masszare so often cited in Tthe speech of Lord

Snaw in Anglo-Vewfoundland Develowment Co, Itd., v. The Pacific

Steam Navigstion Co. 1924 A.C. 406 at p.%19«L420:

" The nrinciple does not anply to shipning
law alone, but to all the law of contributory
neglirence, from Davies v. Mann 10M, & W.546 downwards. And
I take “he principle to e that, slthough there might

be - whieh for the »urpose of this roint I am reckoning

tnat there was - fault in Teing in a positicn which makes

an accident vossible yet, if the nosition is recognized

by the other pribr fto osperations which result in an

aceident oceurring, then the author of that accident is

the party who, recognizing the position cfthe otner,

fails negligently to avoid an accident which. with

reasonable conduct on his »nart. could have "been aveilded,
nless that principle be anpliew it would be always open

to o person negligently and recklessly apvroaching, and
failing to avoid a ktnown danger, to plead that the .
reckless encountering of denger was contributed to bx the
fact that there was a danger to be encountered.
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The onus is, as I have said, on the defendant,

against whom neglirsence has heen wroved, to prove »ibutory
negligence, The bhasis of the charge is that at"iegon o5y

ought to have known that the Tlare nath was unsafe because the

the aceident

Tl A

dredge was in the line of a straleht Lake off

oceurred hecause Jathleson should have ascert
vogivion before taking off hiuself and did not do so, or

alternatively, if Cole was to mske the take off, that he should

nave inmmnarted to Cole the knowledre he had aseqguired of The
relative positicr: of the dredre to Tlare path, that he sh-uld

have made sure that Cole realised the dangervous nature of the
take off, that he shonld have instructed Cole that he wmust decide

for nimself whether or not it was safe in these cirenrstances Lo

take off at 2ll, znd that, 1f he decided to do so, to be careful

to use the full lenegth of

i

the flsre nath and stesr “e the

north of the dredeoe, It was also submitted that ¥Matilocg
of ©
when the to'te/was delaved

Tty Tthe alrceraft gwis to starboard,

shonld have immedistely directed Cole to abandon the tale off.
Alternabively 1t was submitbed that itlathieson with nis lowovledse
that the dredge was socmewhere to the east of the flare nath
should no* have handed over the control of fThe take off to a
pilot who had never taken a Sclent off from the Fanilton Reach

Fa¥al

before, who had only taken a Solent off twice at night anywhere

P R}

and who, not knowing that he was To Te asked %o do %

1,

he take off

until after the aireraft had left the moorings, had no, real

opnor Tty

nethe nosiftion of the dredge.

jny
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sions made from various angles

that “athieson was gnilty of contribubory negligence because,

j

n the light of what he knew or < have known, ne did not

taze reasonable care for the szalel the aircraft and its
passengers and crewv. If T was satisfied that athieson knew
or ought to have known that the dredee was in the way of

a pilot making an ordinary use of the flare path I would be nre-
pared to find contributory neglicence, In that carse :the only

conduct on his nart reasonably consistent with the saletv of the
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aircralt wonld probablv have been to refuss to take off at night.
But the evidence is quite insufficient to'justify such a finding.
It would certainly not be justified by athieson's reluctance
to admit that he knew the flare near the moorings was The
gate flare. This flare could te in close proximity te the
dredge without the dredee being a hazard to the take off.
Indeed the knowledge that it was the gate flare might easily
have lead lathieson to believe, if he had thought akbont it at
all, that the warnings that were given about the dredge were
intended to be confined to the cccasions when the aircraft was
taxi-ing in close proximity to it. Mathieson was clearsd tol
take off without any specific warning relative to The take off.
He must have known that the dredge was somewnere in the river
to the east of the flare wvath, but that knowledge falls far
short of actual kncwledge that it was in the traék of the
take off and 1t was not knowledge from which any skilled
pilot ought reasonably tc have assumed that the dredge would be a
hazard tc the take off arainst which if he took off at all

he must take special nrecautions.

It was submiltted by Mr. Shand that athieson

mist heve kwnown that the dredge was in the nath of the take

of f because he must have seen it there because on landing he
asked if he was to pass to the north of it in order to reach
the moorings. I am unable to draw this inference. I accept
Mathieson's evidence that in order to reach the moorings he
followed straight up the river and dild not have to deviate

to avoid the dredze. At that time The tide was slack and the
gate flare was probably to the north of where it was at the
take off by which time it had probsbly beeﬁ carried towards
the southern shore of The river by the ebb tide. I am not
satisfied that at the time of fthe landing the dredge was within
the prolongation of the flare path. It could have been and
nrobably was to the south of it. In Exhibit 2 the gate flare
is shown over 600 feet to the south of the No.5 flare. Put

the evidence of the crew of the launches is that their practice

was to lay the gzate flare about 500 feet to the south of the
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Wo.5 flare and 300 feet to the east of it. This gives some
indication of the extent to which the flares could move about
on thelr lcose moorings and of the extent to which the direction
of the path through the flare gate could change in consequence.
the abgence of a special warning relating %o the tgke cff
Mathieson was, in my opinion, entitled to believe that the
ordinary use of the flare path would be safe. No such warning
was given. The crew of the control launch said that they |
could see the lights of the dredge from where the launch was
near the Wo.l flare at the commencement of the take off, I
accept this evidence but it does not mean that these lights
wonld ke apparent o persons who were not alerted to look for
them. Theyvcould easily form part of the general patterp
of the lights ahead of the aircraft on boats anchored near
the southern bank of the river and on buildings and other
erections on the shore beyond. If the pilots had no reason
to believe that the dredee was a hazard, there was no reason
why they should be on the alert to leck for its lights. This
duty would only have arisen if their attention had been drawn
to the necessity of taking care to avoid the dredge and to

these lights as showing its posiftion. Mathieson would then

PayraY

have had to declide whether to abandon the take off for the

night or to risk being abhle to take avoiding action. It wmay
also be that,if the Solent had become airborne sooner, as it
might have in the hands of a pilot more used to i1ts performance,
it would have reached sufficlent height in time to fly over

the mast of the dredge. But to persist with the take off
after it had been slightly prolonged would be gquite justifiable,
ﬁnless a special warning had been given that the take off should
be abandoned unless the aircraft hadrbecome airborne by a
certain point because, unless the aircraft reached a certain
height in timeg it was likely to hit the dredee. The only
criticism that possibly may be levelled against Mathieson is
that, having seen the dredge and its vicinity to the gate,

he might well have considered it advisable to take off the

- h i "1
aircraft himself. But he could not be sald to have failed

In
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to tske due care for its safety by alleowing Cole to do so,
specilally in a machine with dusl control. If Cole was a
1ittle slow in becoming airborne because he was not so
experienced in keeping the aircrzft Straight ty the
differential use of the engines as Mathieson would have bheen
before the rudder could be used, any prolongation of the take
off that cccurred could not be evidence of want of due care for
the safety of the aircraft when Mathieson had no reason to
believe that its safety devended on its being ahle to fly

over the dredre, The accident was caused, in my opinion,

flare path in the special circumstances of the case. This

is not to attribute any blame to Tthe crews of the two launches.
They were not instructed to take any special precautions by

any higher authority. They were simply instructed to lay the
usual flare path and that is what they reported to the control
tower had been done. It is unfortunate that it did not

cceur to Pick that he must be eareful te place the 1o.5H flare
and the gate flare in such relative positions that an aircraft
which flew between them would fly to the north of the dredge.

Tt is also unfortunate that it did not oceur to him to call
Mathieson's attention to the lights of the dredge before clearing
the aircraft for the take off. But apparentiy neither of these
points did occur to him and there was really no obligation on
hin to go bevond his instructions. He 1led the aircraft

safely to the We.l flare in order to take off. He got the
green light from Simpson and he performed all the duties he
would have performed in an ordinary take off. Apart from

Mr. Fry, who only assumed office a Tortnight before the accident
and could not be blamed for not having acguired personal know-
ledge of the danger of the dredge, no superior oflicer of the
department, not even the officer in control of operaticns on
the night in question, was called by the defendant. There
must have Dbesen some person in the devartment who knew of the
presence of the dredge and its advance upon the flare vath

day by day in the period between September 13th when it
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comnenced cperations and the date of the accident, but no
special precautiong avpear to have heen taken at any time to
safeguard aircraf™t against this unusual and coneconing hazard.
In these circumstances it would be unreasonable to tlame
Mathieson for not realising the danger when all that he was
ever told was In effect to take care when taxi-ing close to
the dredge for the purpose of picking up or slipping his
noorings. Having left thbse hazards behind he was entitled
to assune, until he was told to the contrary,that only the
usual perils of aeronautical navigation lay ahead.

The parties have agreed that, in the event of
my findigg for the plaintiff, the amount of damages to be
awarded should be £31,000, and in my opinion there should be
Judgment Tor the plaintiff for this amount bhut I do not feel
that I should conclude my reasons without making a few remarks
about some of the evidence given by lr. Fry and Cantain Sims.
According to Fry, the dredge was nebt a hazerd although it was in
the line of ithe flare path because it was a safe distance beyond
the gate. He did net think the dredge was dangerously
close in the case of a pilot who i.elieved that he was free to -
take his aireraft out at any point between the Fo.5 flare and
the gate flare. He did not think that it would have been
dangerously close even if it had only been H00 feet beyond the
gate because the pilot could have taken the aireraft round the
dredge or even altove 1it. Wo doubt it would have been possible
for the Solent to have passed by or even over the dredge in
safety. But for a high officer of the Department to swear
that he congidered that i1t would be safe for air control to
clezr an alrcraft for take off In these circwistances without
ensuring that the pilot in command wnew of the hazard is
disturbing.“ He considered that it would be safe for air
control to tell the pilot that the obstruction was "there®
(presumably that would mean somewhere shead of the flare gate)
and to "obgserve it" and that this would be an adequate warning

to the pllot. He said that it would be sufficient to tell him
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that the obstrmaction was within some distance frou some object

such as a wharf con the shore, The pilot would then have the
final say whether to teke off or »ot. He could go outside

the area marked oubt for him by the department and decide for

self where to take off. He could even decide to have
the flare path moved or have a further flare path swent. I

find this evidence quite unaccevtable. With some doubt I
allowed Ilir. Shand to ask Sims as an experienced nilet what
preceutions if any in his opinion Mathieson should have taken
before taking off as a matter of aeronautical skill and
prudence having regard to the knowledge available to hin

from the messzge he received about the dredre before landing
and what he was shown after landing whilst texi-ing frowm the
Wo.5 flare %o his moorings and Sims exnressed the opinion
that Hathieson should heve ensured that there was adequate
clearance between the dredege snd the northern fiare nathe

If this means, as it would appear, that i=thieson should have
ensured that the dredre waes not in the line of the Tlare

path he was instructed to use by the department th evidance
is egually unaccepbable. The nilot in command of an aireraft’

is, of course, responsible for the operation and salfasty of his

aircraft. This duty is imposed upon hin the comen law and
by Regulations 124 and 219 of the Air Wavigation Regulations.
He would, no doult, be justified in disobeying an instruction
from the authoritiies where he had reason to helisve that,
if he did not do so, the safety of his aircraft would be
endangered. He comnld refuse to take off at all in such
circumstances, Put the provisions of Divigion 2 of Fart 11
of the regulations as they existed in 1951 and in particular
Regulation 147 (%) clearly implied that a pilot was entitled
to asgume that if he was cleared for take off along a flare
path he might safely do so in the usual manner subject to
obeying any specisl instructions to the contrary that he might

receive at the time. Je could not be under an ohligation to

ascertain for himself whether some obstruction he =ight have
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reason Lo believe was scmewhere ahead of hin was, in fact,
in the line of flight along the path he was invited, indeed

instructed, to use. The purpose of preparing a flare

rath muast be, T should think, Lo vprovide a safe take off for
the aircraft. Probably Fry made the rash statements to

which I have referred under the strain of cross-examinatiorn.
Fortunately his conduct subseguent to the accident guite
belies his words because imnedliately after the accident he
gave instructions that the Hamilton Reasch should no longer be
used for night operations and that the Lytton Reach wust be
used instead, The continuouns advance of the dredre onto
the flare path in the Hamilton Reach was a factor in this
decision, Put Fry was also of opinicn that 7,300 feet should
be swept for flying boats to land and take off from of which
6,000 feet should be 1lit and that at the anporoach to the
flare path on either end there should be no obstacles that
cculd be struck in the area by an aircraft taking off and
climbing at the rate of 1 in 3%,

For these reasons T give Judgment for the

plaintiff for the sum of £31,000 with costs,






