
IN THE HIGH COURT OF AUSTRALIA
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REASONS FOR JUDGMENT

Judgment delivered at  -
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 ̂ Judfaent fop the plaintiff in th« m m  of
£7,792.1^. 5» with coats.
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This Is an action for dasagaa for broach of
statutory duty and nagliganea which staaa f m  an aeeidant 
which faappaasd at ta» dofondaat’a briok works near Caabarra 
on tha 9th July 1955* niwa tha plaintiff** laft hand was 
savaxwly aatilatad br M a i  taught mater tha proaa of * •
brl«k-aakin« oachin* whieh started working whan ha did not 1
aspaet it to do ao*

The plant unit with i&ieh thia action la eoaooxaad 
cospris** tha briiiHMklag «a«telno itsslf and tlao alsetric <

|
aotor that operates it* She elaatrie aotor is starts j
first Igr a button aai Hum* to bring tha w h t i  into opsratioa 
a'lavar ia pnllad Alik is ao sitaatad that parsons in front 
of tha aachina at* not visibla from itf although it ia only 
soaa faw faat away* |

fha plaintiff, on tha wialag ia was to !
work at tha front of Kba aaehins, his Job* tocathar with a 
fallow aag&oyoo asaod 8aith§ baiag to talc* away frwi a ttay 
which was part of tha aaohin* and put in a taxmr for rawrral, 
bricks aada |<y tha aachina by praasing 4irt» watar and oil by 
naans of a prass with platas baatad to pravant adhaaion.
SteS i m AUm  tlm bricks on ftiit tisy# ftiill ftfli ttlfli
plaintiff** Job aro eallad "amehlna aan taking off** Sta*
otbar ataabara of tha craw of tha aachina, on tha mwnlm ia j 
qnsstloa« wara mtf, tha aaablna ana ia charge, and Somarfiald, 
ttui jffyf'ffig w.̂\r 4ft«r Hurt iBtidbis ̂ 4  $&ssj}2*$sg$d Hhi



they m m  oat two ftt * ttao on to the tray through an 
apartor* which gave eatr&aee to a circulating tattle fitted 
with clot boxes which received dirt twm the bottom of a pug 
mill where It was nixed, to tha press eoaipressed
the brides la tha dot boxes* the plaintiff had his hand 
fr«4 o n  in f&is aperture wtwn ho waa injured*

Wm statutory instruaeata which vara alleged to 
hawe been br«aehed were tha Machinery ordinanca I9*H> of tha 
Auatraliaa territory **4 regulatioas nado thereunder
eallad tha Inspection of Slae&iaery Regulations (Mo* 7 of M  
Thif ordinance #«̂ | these feixtd tha Crowa except
irtwxi tha aoatsaxy intention appears. Regulation 23(2) ia 
at follows*— *4 ooatraTentioa of, «r failure to eoaply with, 
these Regulations dees not giv» rise to aay civil right,
..Hi'iinm,. ..... 'hhjihili.. ■;inll!lifti!..ii[iL|ril1i|jj|| .niâMi,, l!W: 1-jllMtt'1 hihh. njMt- -jlL...>taJs..iû jm_,..jjllUa,. ■Jt> JSt 4UUhiiidihi-dftk jf̂  ̂llUlti ̂dRill; dUf'.yJdMftj' iJfcillfcaBi iltfUl.' ilUtffcu tffMkr llilili''ldti Jtiyklliki 'uuigk ̂dgkbMMNQF o r l ia b il i t y  wcit mt tfWsLft tw * JUT ib iJttii E&gul&t&o&s

had not bean aade." Thia prowiaion* it seeaa to ao» ia * 
couplets ants«@r to tha elaia for breach of statutory duty and 
leave* tha pJjtiatifff to hi* action for negligence* la 
deciding wi»ther or not there waa negligence, regard
Must be had to the legulations, rad tha aoet aatarial 
provision for preseat purposes ia BeguXation 13(f) which ia 
in those teams i«* *Tb» occupier of pr«*i*o* shall securely 
fence all dnagerotiB parts of aachinery which ia in or upoa 
ths preafje>»*

Tb* negligence alleged was , ia tha first plaeet a 
failure by tha defendant to fence securely tha parts of tha 
brldr-aalrtng aaehiaa which crushed tha pliiittlt*! hand and 
which were clearly dangerous and, ia the second place* the 
starting of tlw machine unexpectedly and without proper 
warning.



foot front Ite opnilnc* X mi in no doubt that it;



mistaken* The ovidanco of Mr* M n m  satisfios m  that 
Hr. Mmcfa. was Mistaken about th« t m t m l  m«kw&*to and, 
having fuftrt to tftm svldwiMW of Mjp# AMtxwtlXf 1 m  by no 
aatas satisfied that at dark Kilns at Mooxafcank them i# 
ta Anderson bri<&-iaakifig aw china and tfcat it is guarded. 
I w w  is | of course, so»e aimoirtainiy about tho meaning of 
tli« plums* "secwaly t m m A *  ia sUtutory ins tunseats t
**• fflmtU Yi Antov,,a u ra l: ft, Sara.fettk <t9^> a*c* *>77
*04 Ct95l> I **»* w .
Saving regard to tit* authorities as thoy stand, it atasu 
to ae tbit tti® maotkiJto Ia question would 'is* sseuraly fanead 
if tbs presence of the tmm took away any foreseeable risk 
to parson living it 0955)
A*C* TM)}* and that this could probably Iks aatKiovad without 
tiio dottoo that Mr* Baneh favours* It la* however, not 
naosssaty to proooad forth** with this smjuiyy because I find 
that tho dangerous parts of tha brick-asking aaehine, on tha 
day of tiio accident, m m  net fenced at all and that to have 
operated the aashlno without any fan*# was aloai&y negligent.

X find, too* that there itas aegligenoe Sa starting 
tha smMqo without tha starter being ia a position to soa that 
there vas no daagar to other asabofs of tha atov and without 
giving thsa proper notification or warning of what he was 
about to do# Matt* as X havs said« started the machine by 
operating the lever at a place where tha front m m  not visible 
to him, and X have four versions of what warnings wore given* 
the plaintiff says there was sao warningf llktt says ha told 
'ttw p&aifttltf Smith that lup was &bout to StSfS tfl# 
and then he wont to the starting clutch and called oat "Bight’1



and tutu, a fttr  a pause, fmUod tfa* dutch and a* starfcod 
the machinal Ssiith «tya that Mftti aaa« ©at aiattltaaootijly 
with atartiag  «fc» »eM *» but gave a® otlio* warning* 
Somerfiold aays Matt oaUod oat •i8»t«J» ycmr im&to* and than 
pullod tha clutcii into goa* slowly and atartod t&o aachino. 
te  tl3M» vhol«| X fla* that mu did not *atea tfco p la in tiff 
awaro that ho im  ataat to S tart the machine wtoon ho 414 and, 
aa ho started it»  tm called oat feat gava tfco p la la tiff a t  
othor vmmlag*

Although tliatt aagr bo aoao qu»»Uoh whothor tho 
failure to ffaaee tha maofain# aoontiljr had anything to 4a vith 
the plaintiff's injury, though I thiak i t  did, those is m  
doubt that the AUnvt to give an adequate warning oaoae** or 
a t laaat eoati&iatei taf Me iujwjr oad m  tha plaintiff ia 
thorofore «aUtlii to hi* full damage, unios* this alioold bo 
rodueou by reason af Ma contributory n©«ligoneo* I turn, 
theroforo, to the question of contributory nogligefsee*

She account® g i m  by the plaintiff and by S»i th
about iAbS ttui WHS Ifttll ii&S tIB  0S&  IMPNE $M

the peesefjag: section of ̂ to oaeMno a m  oot vitbeat difforaneas*
lndeodf th #  ovtdeneo of easfe ia  not of oaa ooasiatoat piece*

• ' ‘ i

th e  p r o b a b ility  i a  th a t  tb o  pl a in t i f f  p u t M a  b a a *  ln t »  th e  

»aehin« to  fo a l tHo ta m p an atu ro  of tb o  p la ta a  an d  tlio n  &egan  

to rownro soots d i r t  fxoa tb o  a p a r tu ra  a n d , w h ile  h o  woo doing 
so, Watt s ta r te d  tb o  tta o h in e . Tha p l a in t i f f  s a y * th a t  *

Qf two hoffeso ho put M a in **■» waikiaoy Watt bad 
told bin tba% tbo aatfklno not̂ ld not atertt for %m to fiftooo 
Bixmtaa* X do not aee«j»t tbia «a m  rnvmxmto mommt of nfeat  ̂
took ftaoo and think it moso prolmble that Matt did say



6»

something to th* effect that because the plates were not hat 
enough to BS&ke bricks, there would be som time to wait and 
during tihtt tia© he would fill up the boxes. It ia not 
nsoessargrt In explanation of this* to say wore than that It 
ms part of watt’s duty to «perete the iidriw at the start 
of the dojrfs wexk to fill 19 feoxos villi dirty and that this 
VMl #mm Iijf th# ©acfaiae ¥iih #1# igffi# t&$&
stopping it as oasii sot of boxes d m  filled* there m m  
twanty-tno hexes sad it takes abomt three minute® to fill 
all of tawm# Watt said ho told ffiten and tattfe that ho was 
about to start tin iwmhllitip to fill ^  boxes» but 1 do 
not think that lie was as preeise as that* the truth 
probably is as 1 have stated tbo scatter earlier and that 
niaMm- £W|fc aaataimiatiiM that Watt WOllld Start to fill Hit tht 
boxes straight «vs|t put his hand into the aaehlne and then 
Wstt started the mmtftiiiffifr to fill the without any
naming beyond a shout as fee palled the lover*

the reason why the plaintiff pat 00 little emphasis 
upon M #  t#$ttng 1*M& nl* tha ytott# udMBk fw^i iritifti ;
vas quite outside the aoopo of his dntiost and put so wteh 
nq»>nt1ff upon his *»«< dirt out of the apertare vas 
because it «i the praotioo at that tine to eleaa dirt oat of j 
fStai wifci* tia# Iwi# snif altfadtigh to #  fM#
vas the Job of tho naohine stan in charge* it was fro* tiaw to 
tisM #y»>* by the *t ana owajr$ with *****
tacit approval of the feraaanf fnrthexnore* in the absence 
of tho miqUbo mb In <dKagfot it vas treated as fart of tike ' 
duty of the taking away atan to elear awjr aqr dirt that etoelc 
to the plates or lodged in the aperture* Hie plaintiff saldt



%

Indeed, that whoa he began clearing away the dirt, watt had 
left the sachino, bat X m  not prepared to accept this.
Ity conclusion Is that the plaintiff took it upon himself 
to test th# heat of tho plafcoa am, beooalng aware of dirt 
In tho aperture, he was In tho process of clearing it out 
when Matt started Ih® naohlne to fill up tho baxm* in 
doing what ho did# X think tho plaintiff carolossly took a 
risk and did *o without adverting to tho possibility of tho 
anohine starting straight away to fill up tho hosts*

X consider, therefore, that tho accident w >  the 
result of tho owstolnsd negligeaee of tho defendant tad the 
plaintiff* 1 think, however, that tho defendant*s fault vas 
substantially greater than that of tho plaintiff, particularly 
fcy reaaon of tho faet that tho defendant did give soae 
countanane© to  thffl beeeM sb th# mm MltMllE tlKdLS'-

hands into the aperture. ttg conclusion is that toy reason of 
tho faet that tile daaage which tho plaintiff oufforod «ai tho 
restilt partly o£ his own fon&t* his denotes should ho reduced 
by twenty per cont in accordance with tho l*w Refers 
(tiiaesllansGna Provisions) Ordinance 1955 Of tho Australian 
Capital Territory* aee* IJf*

X torsi new to assets dosages* W m  plaintiff 
was, at tho tin* of tho accident, twenty-one year* of ago*
Bis loft hand ham boon several? mutilated. It has, In 
effect, boon eat in half froa tho top Joint of tho Middle 
finger to tho wrist on tho nlnar sido, with tho loss of 
two flogos*, part of tho nlddlo finger, and part of tho 
hotton of the JuadU Ho has had to tn»a©**o surgical 
treatment and spend tins in hospital, and his loft
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band ia m m  only about one-third offootiro tad vill not
boooao any aero offfootifo* fl« •till suffers pain and it 
likoly to contimo to do to, particularly whan tho bony 
protrubexaacaa tbat havo boon fowed at ids wrist aro knocked* 
Since ra turning to «o>fc, ho has bad aany abooaoos because of 
savavo pain la tho hawA and wist* usually following such a 
knock, and it oaiuaot bo said that tbit sort of trouble is aver* 
Ho bas gone bank to work at tbo defendant *s brickworks, usually 
as a aii nan aad is that Jab ho is aatlsfled, but, if bo n w  

iwdk imtHiiiy ton wilX bt a 
disadvantage because of bis dis Ability, Ibis is tbo aost
sotimis aspott of bis injury, altiuu^a bis injvurias da 
Interfare ia a mabor of *ays with bis enjoyaent af lifoj far 
instance, they proton* bis froa playing cricket and football, 
at vhieJj bo «*eelled in a aadest way, and tbo disfignreaoat 
of his load is a disadvantage to bin and, to a m  extent, a 
source of eaberraasaent*

taking all thoso things into account, I assess M s  
genaral daanyea at f3,000« 0* 0* special doaagos bate boon 
agreed at O, sa tbat tbo total ia £3»%9(M8* 0#
fbis met, tor tbo raoson I bate proniously «iv«n, bo rodxioed  ̂
If twenty per oont to «8»7P*e1fce 5* 3tooro will bo Jadgaent 
for tbo plaintiff for tbst aaoimt, oitb costs.




