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This is an action for damages for breach of
statutory duty and negligence which stems from asn aceident
vhich happened at the defendant's bdrick vorks near Canberws
on the 9th July 195%, vhen the plaintiff's left hand was {
seversly mutilated by being caught under the press of & }3
brick-making machine which started working when he did not
expect it to do wo.

The plant unit with which this action is conesrned
comprises the brickemaking machine itself and the electris 1
motor that operates it. The sleetrie motor is started |
first by » button and then, te bring the nachine ints opsration
& lever is pulled vhich is so situsted that persons in front -
of the machine are not visidle from ;t.. although it is only
some fov feet aways

The plaintiff, on the morning in question, was to
work at the front of the machine, his job, together with a
fellow smployes named Smith, being to take away fron a tray
vhich was part of the machine and put in a barrow for removal,
bricks made by the machine by pressing dirt, wvater and oil by
neans of & press with platss heated to prevent adhesion.

The machine deposited the bricks on the tray. Men doing the
plaintiff's job ere eslled "machine men taking off*. The
other menbors of the crew of ihe machine, on the worning in |
question, were Wati, the sachine man in charge, and Wﬂmd,
the mixing mane mmm«mmmuwmmm,
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they came out two at & tins on to the tray through sa
aperturs which gave entrance to a ciroulating table fitted
with clot boxes which received dirt from the bottom of a pug
mill where it was mixed, and to the press wbich compressed
ths bricks in the clot boxes. The plaintiff had his hand
and are in this aperture when ho was injured.

The statutory instruments which were alleged to
have besen bresched wers ths Machinsry Ordinance 1949 of the
Australian Capital Territory and regulations made thereundsr
eslled the Inspestion of Nachinery Regulations (No. 7 of 1950)«
This Ordinance and these Regulations dind the Crown except |
whers the contrary intention appears. Regulation 23(2) is
as followst~ “A contravention of, or fallure to comply with,
these Regulmtions does not give rise to any civil right,
renedy or 11ability whick would not exist if these Regulations |
bad not been made.® This provision, it ssems to =me, is &
conplete answer to the clalm for breach of statutory duty and
leaves the plaintiff to his action for negligenes: In
deciding whether or not there was negligenee, hovever, regard 1
sust be had to the Regulations, snd the most material
pmum for present purposes is Regulation 13(1) which is
in these teimsy~ "The oceuplier of premises shall securely
fence all dangerous parts of machinery which is 4in or upon
ths premises.”

The negligence alleged was, in the first place, a
failure by the defendsnt to fence securely the parts of the
brick-making machine which erushed the plaintiff's hand and
which were clearly dangsrous snd, in the second place; the
starting of the maching unexy 1y and without proper
warninge ‘
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The machine in question was installed about six
months before the aceldent ocourred, and at the time when
the accident ocourred there was no fence or guard whatevey
ia front of the sperture to which I have referred. There
had besn a fence there some iime earlier but that had been
taken sway because, it seems, it interfered with the movement
of bricks slong the inclined shute which led from the place
where the bricks were made in the mschine to the tray.
After the mecident, a similar, but narrowsr, fence vas
provided, under which the bricks could meve without touching.it.
~ These fences would not stop & person from deliberately putting |
his hand into the aperture but they would prevent his doing so
inadvertently, particularly ss the tray itself protruded about
two feat from the opening. I am in no doudt that 1t wvas
negligent to use the machine without eny fenece at all and I
sm far from satisfied that, with the fences referred to, the
dangerous parts of the machine were securely fenced s see

piih ¥ Chestorfisld & Plstrict Co=aneritiva Sselety Li
(1953) 1 WelLsRe 370, For the plaintiff, however, it was
sought to go further and say that, to comply with the
Regulations, it was necsssary for the defendant to install a
guard to prevent the machine from operating at any time /At
would admit of entrance to the aperture. Mr. Banch, who is
the retired Chief Inspoctor for Factories and Shops of the
Few South Wales Depsrtment of Labour and Industry, gave
evidence that there were such guards in use on similar bricke
makting machines in New South Wales, but I am not prepared to
sceept this evidence and think that Mr. Banch may well be
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nistaken. The evidence of Mr., Binns satisfies me that
Nr. Bsnch was misteken aboul the Ausiral Brickworks and,
bhaving regard to the evidence of Mr. Sretuall, I am by no
means satisfied that at Clark Kilns at Moorebank thers is
an Anderson brick-making mschine and that it is guarded.
Thers is, of course, some uncortainty about the meaning of
the phrase "securely fenced® in statutory instrusents
soe Carrall v, Andrev Hareley & Sans Lid, (19%8) A.Cs 477
and Buras ¥, Joserh Terry & Oans Lid. (1991) 1 K.B. W5,
Having regard to the authorities as they stand, it seoms
to me that the machine in question would be securely fenced
if the presence of the fence took away any foreseesble risk
to the parson using it (Ighn Sug sons ¥, Frosg (1955)
4.C. 740), and that this could probably be schieved vithout
the device that KMr, Ranch favours. It is, however, not
necessary to progeed further with this enquiry because I find
that the dangerous parts of the brick-msking machine, on the
day of the sccident, were not fenced at all and that to have
operated the machine without any fence was clesrly negligent.
I find, too, that there vas negligence in starting |
the muchine without the starter being in a position to see that
there was no danger to other meubers of the erew and without
giving them proper motification or warning of what he was
about to do. VWalt, as I have said, started the machine by
operating the lever at & place where the front was not visible
to him, and I have four versions of what warnings were given,
The plaintiff says there was no warningi Watt says he told
the plaintiff and Smith thst he was about to start the machine
and then he went to the starting cluteh and called out "Right"
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and then, after a pause, pulled the clutch and so started
the machinej Smith says that Watit sang out simultansously
with starting the machine but gave no other warnings
Somerfield says Watt calleéd out “"satch your hands® and then
pulled the elutch inte gear slowly and started the machine.
On the whole, I find that Watt did not make the plaintiff
aware that he was about to start the machine when he did and,
as he started it, he called ocut but gave the plaintiff ne

Although there may be some question whether the
fallure to fence the machine securely had anything to do with
the plaintiff's injury, though I think it did, there is ne
doubt that the fiilure to give an adeguats warning caused, or
at least contributed te, his injury snd so the plaintiff is
therefore entitled to his full dzaange, unless this should be
reduced by reason of his contributory negligemes. I turm,
therefore, to the guestion of contributory negligence, '

The sccounts given by the plaintiff and by Smith
about what the plaintiff was doing with his arm end hand in
the pressing section of the machine are mot without differencess
indeed, the evidence of each is not of ons consistent pisce.

The probability is that the plaintiff put his hand into the
machine to fesl the tempermture of the plates and then m
to remove some diyt from the sperture and, while he was doing
80y UWatt started the machines The plaintiff says that a
mirmte or two befors he put his hand in the machine, Watt had
told him that the mechine would not start for ten to fifteen
minutes. I do not aceept this az an acecurate acsount of what
took plaes and think it more probable that Watt daid say
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something to the effect that because the plates were not hot
snough to mske bricks, thepe would be some time to wait and
during that time he would fill up the boxes. It is not
necessary, in explanation of this, to say more than that it
vas part of Watt's duty %o opesste the machine at the start
of the day's work to fill up boxes with dirt, and that this
was done by starting the mmehine with the lever and than
stopping it as sach set of boxes was filled., There wem
tusnty~two boxes and it takes about three miamtes to i1l
all of them, Watk sald he told Dixon and Smith that he wes
about to start the mashine to £ill up the boxes, btut I do
not think that he was as preecise a¢ that, The truth
probably is as I have stated the matter earlier and that
Dixon, not contemplating that Watt would start to fill up the
boxes streight avay, put his hand into the machine and then
Watt started the machine to fill up the boxes without any
warning beyond a shout as he pulled the lewer,.

The reason vhy the plaintiff put so little emphasias
upon his testing the heat of the plate with his hand, which
vas quite cutside the seops of his duties, and put se sueh
suphasis upon his cleaning 4irt out of ths aperture was
because it was the practice at that time to clean 4irt out of
the aperture with the hand and, although to do this cleaning
was the jod of the machins men in charge, Lt wvas from time to
tine dome by the machine mam taking away, and this with the
tacit approval of the foremany furthermore, in the abssuce
«rmﬂwmmmm,umtmmqurﬁH‘
duty of the taking away man to clesr awey any dirt that etuck
to the plates or lodged in the sperture, The plaintilf saiq,
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indeed, that when he began clearing away the dirt, latt had
left the machine, but I am not prepared to accept this.

My conclusien is that the plaintiff took it upon himself

to test the heat of the plates and, becoming aware of dirt
in the aperture, he was in the process of clearing it out
when Watt started the machine to fill uwp the boxes. In
doing what he did, I think the plaintiff carelessly took a
risk and did so without adverting to the possibility of the
machine starting straight away to f£ill up the boxes.

1 consider, therefore, that the accident was the
resalt of the combined negligente of the defendant and the
plaintiff, I think, hovever, that the defendant's fault was
substantially greater than that of the plaintiff, particularly
by reason of the fast that the defendant did give some
countenance to the dangerous practics of the men putting their
hands inte the sperture. My eonclusion is that by reason of
the faet that the dasage vhich the plaintiff suffered was the
result partly of his own fault, his damsges should be reduced
by twenty per cent in acecordanee with the lLaw Reform
(Miscellaneous Provisions) Ordinance 1955 of the Australian
Capital Territory, secs 15.

I turn nov to assess damages. The plaintiff
vas, st the time of the aceideat, twanty-ons years of ags.
His left hand has besn seversly mmtilated., It has, in
effect, basn cut in half from the top Jjoint of the mlddle
finger to the wrist on the ulnar side, &Mh the loss of
two fingers, part of the middle finger, and part of the
bottom of the hand., He has had to underge surgieal
treatment and spend time in hospital, and his left
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hand is rov only about one-third effective and vill not
bevome sny more effective. He still suffers pain and is
likely to contimue to do »0, particularly when the bony
protruberances that have been formed at his wrist ars knocked.
B8ince returning to work, he has had many absences because of
severe pain in the hand and wrist, usually following such &
knook, and 1% cannot be sald that this sert of trouble is over.
He has gone back to work at the delendant's brickworks, usually
as a aix man and in that jJob be is satisfied; buty, 1L he ever
has to sesk another Job, he will de at a substantial
disadvantege because of his disability, ‘This is the most
serious aspeet of his injwry, alihough his injuries do
interfere in a nunber of ways with his enjeyment of life; for
instanee, they prewent him from playing oricket and football,
at vhichk he sxcelled in & modest way, and the disfigurement
of his hand is a disadvantage to him snd, to seme extent, a
source of w&

| Teking all these things inato accousnt, I assess his
genaral damages at £3,000. 0. Ou Special dauages bave been
agresd at £490,18, 0, 5o that the total is £3,490,18, 0.
This must, for the resson I have previously givea, be reduced
by twenty por oent to £2,792.%hs 5,  There will be jJudgment
for the plaintiff for thet amownt, vith costs.





