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k. i. w m m m m  tm.) m m m

fMs It a  appeal fro* * jripral of the full Court 
of the Soyreaa Court of Queensland refusing * trial of an 
action for personal injuries which resulted la a werdict for 
the ilfiBdlut. flM accident eat of which ibt action arose 
oeettrred on 11th October 1$55* and tho trial took plane throo 
years Ut«r.

*be plaintiff Lawler was enployed as a builder's 
IslMMiror in connexion with tho eonstruetlen of a bailding, 
tho Gibsoa Island power bouse, which had gone sono dlstaneo 
towards erection. Lawler was enployed at tbs tins of tlw 
accident on a floor wMch was eallod tho forced draught floor, 
and inaedtilately above hin was tho indneod draught floor.
Shoes floors had hows oroetod ad woro eonpesed of reinforced 
eeDorttt aado in a asaal naaaor with eonorsto eonblned with 
•tool nssb. At tbo tins whon ho was at wo*k it had beooae 
.neeossary to nako a m  holos in ths concrete for tho purpose 
of patting la cables, and thoro was a nan naned dnith at work 
inking the so halos in tho indaosd draught floor above. Lawler 
hlnsolf appears to haws boon doing sonowhat sinilar work bolow 
on ths foreod draught <loer.

fbs injuries whloh bs sastainod woro injuries to Ms 
tend. Sis easo was that Snith in tho course of his work caused 
tho fall of a pises of eonorsto which struck bin on tbs head. 
Shore was no direct evidence of tMs, neither by tbs plaintiff 
Massif nor by anybody else. Bis ease depended upon clrcon­
st antial evidence, that is to say apen tbo inference fron 
cireonstances and the degree of probability sapporting tbo 
inference. The alternative theory pat forward by tbo defendant, 
saw disdained any obligation to aceoant for tbo accident at 
all, wan that ttm plaintiff bad struck bis boa* against sons



2.

aagla iron wMeh «siat«4 at or aoar tho plaea whoro ho had 
fiUaa. It appaara that at or aoar that plaeo a atairway 
M  ap aad at tha top of tho stairs thoro wora seas eroaa 
hraeoa or strata oosslstlaf of aagla iroas, soao % ft* to 
^  ft., thoro riaiag to asst at • poiat dwwi Lawlor Msuwlf 
was about ia

iceordiag to statooaata ho aada abortly aftar tho 
aeeidaat tho plaintiff had hots at ant aarlriag plaaoa oa tha 
floor at whidi tha aoaorota was to ho cat or plareod, aad ho 
had thoa takaa a hrooa to awoap ap dafcria. St was streak oa 
tho hood by saaathing aad his kaoos gava wayt ml  ho had ao 
farthar aaaory aftar that*

Saith ia his two atataaaata, oaa aada ia Oetobar 
1955 «nd tho othor aada ia iapuvt of tho following yoar, gava 
a» aoooaat of what ho was doiag aad said ho had aot droppad 
anything. Ka was doiag tho work with a Jaakhssaor, that is 
to soar, with a ooaprossod air haass*, aad, haviag rogard to 
ths also of tho holos sad tho aosh of tho wiro aat it was aot 
likaly that any pioeo of ooaoroto would fdll tfcroagh of aaoh 
a aim* or Batura as to iafliot tho iajary.

At tho trial, wfaieh oxtoadod over sens days, tho 
ioaraad jadga loft qaaatioaa to tho Jnry. Probably vary aaoh 
to tho plaintiff* s aarpriao, ths jury aaawarad tha first 
faoatloa .ia tha aogcttw*. fhs first qaostioa wsa vhothsr tha 
plaiatiff aastaiaod Ms  Jjgarios by boiag struck oa tha hood ,
Iqr > piooo of aonarata. n o  raaalning qnostlons, if that 
aogatiwa aasvor wara oorroet, thaa hooaao laaatarial. Bowowar, 
ths JaTf did aaawar ths <poatlon which ralatad to tho assoso- 
aial of tsmgost aoaawhat tnmaftaaaarily parhaps, and aot wa vf 
•noooragittgly, bat aavorthalaaa tharo was aa appaal to tha 
liU Coart.

the appoal to tha M I  Coort was baaad apoa two 
grands* fhs first was that tho vardiet oaght aot to hawa



been arrived at. I state that la a soaevhat untechaical 
font beca&ae I think tha ease vac argued rather as a natter 
of fact. Act it was necessary for tha plaintiff to shew 1b 
order to sustain the ground that tha elreaastaHtial evidence 
vaa so strong that for tha Jury to fail, aa they did fail, 
to draw the Inference that the accident arose froa the 
plaintiff * a being struck on the toad by a pleee of concrete 
liberated by Salth vaa perverse. A high degree of unreaaon- 
ablonesa aust bo eatablished on aa appeal by a plaintiff who 
having tbo harden of proof npon him soaks to discharge it by 
rellaaoe npon cireuast antial evidence, if tho jury has refuted 
to bo satisfied oa the balance of probabilities that tho 
inference is correct. 1 do aot propose to go into the 
clrcuastanees wMch alght or night aot justify tho jury* s view* 
they wore canvassed ia equal degree by both sides. Tho 
alternative theories of his having boon struck by falling 
concrete sad of his having suddenly risen fro* sane posture 
so as to strike his hood oa tho angle iron were fully discussed, 
and tbo general eircunstanees of the work oa which both aoa 
wore engaged ware tlmrottghiy exaained. It is enough to say 
that oa the facts of this m m  wo are quite satisfied that it 
was aa iapossible burden which the appellant undertook to 
discharge whoa ho soagbt to have sot aside tho jury's aaswer 
and verdict on a pare question of fast oa the ground that the 
evidence was so decisive that their failure to find la his 
favour on the fasts was perverse.

The second ground on which the appellant rested 
Ms appeal was that ho had discovered fresh evidence. He 
appears to have been aovad by the verdict against bin, which 
was returned oa 10th October 190 $ to sake farthar invest!* 
gatioas. Xn the course of than or us a result of tMs 
determination, oa 20th October and on 8th, 10th, 11th, 12th 
and 13th Soveaber ho had an advertl seaeat pat in ths personal



column of tbo daily paper, "Woold any person who witnessed 
the accident on tbo F.D." (that it tbo foreod draught floor)
•at Oibson Island power boose oa Zltb Oetober 195ft phone" 
a oortola nanfcorf A Mr. Dingwall respond by tolopboae who 
was prepared, according to bis affidavit, 'to give evidence tbat 
be witnessed tbo fall of concrete upon tbo plaintiff ob that 
occasion. I need not traverse tbo evidence deposed to in- 
bis affidavit. Experience in cosrts of lav is a sufficient 
ground for entertaining apprehension about the results of a 
newspaper advert!senent calling for evidence. Bat, of coarse, 
the veracity of Hr. Dingwall would have been a question for 
the Foil Court to pass upon in a preliainery way if their 
Xowmrs bad thought that tho other conditions had been fulfilled 
which are requisite to entitle a defeated litigant to a new 
trial on the ground of the discovery of fresh evidence.

These conditions ere strict, aad rightly so.
There can bo nothing sore dangerous than allowing Judicial 
proceedings which have been solennly conducted after fall 
notice to the parties end with adequate opportunity of advancing 
all the necessary proofs to be ripped up because afterwards 
it is found that soao further evidence could be adduced. One 
condition which is strictly insisted upon is that the defeated 
party who seeks to do this shall shew tbat he took every 
reasonable care to exhaust the possibilities of obtaining what 
testimony vaa available before he cam to trial. The Pull 
Court <oi the naterial before the* were not satisfied that this 
occurred. That does not man that the preparation of the caso 
was negligently conducted, but that strict proof is required 
tbat the fullest care was taken, the fUUest exanination aado 
of tin resources which were available, that all the threads 
that night lead to evidence bearing upon the case had been 
followed to their eenelusien. Xt is quite dear to us that 
the Vail Court was right in saying that that condition was aot
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fulfilled art that this v u  not a «mi «  which * vsrdiet 
should to sst aside siaply bseauss, in th* elreuastaness X 
tow Mr. Dintvall had c o m  forward aad sworn an
affidavit that ha vas prepared to giv* further testlaony 
which touched tim issue clossly. . Its agree entirely with 
ths rail Coart aad think that ths appeal should hs disalssed. 

fhe appsal will to disalsssd with seats.


