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LAWLER

V.

R. BOBNIER

This is an appesl from s Jjudgment of the Full Court
of the Bupreme Court of Quesnsland refusing a mew trial of an
action for personsl injuries which resulted in a werdiet for
the defendant. ¥he accident out of which the action srese
osourred on 1llth Octoder 1955, and the trial took place thres
yoars lster.

The plaintiff Lavler was employed as a builder's
labourer in conmexion with the construction of a building,
the Gibson Island power house, vhich had gone some distance
towards erection. Lavler was smployed at the time of the
accident om a floor which was ealled the forced dramght floor,
and immediately above him vas the induced draught floor.

These floors had bLeen erected and wers sompuosed eof reinforeed
concrete made in & usual sanoer with conarete cambined with
steel mesh., At the time when he was at work it had become
necessary to make some holes in the conerste for the purpose

of putting in cables, and there was a man named Smith at work
making these holes ia the induced draught floor shove. Lavier
hinself appears to have been doing somevhat similar work below
on the forced draught floor.

The injuries which he sustained were injuries to his
head. His case was that Saith in the course of his work csused
the fall of a pisce of concrete which struck him on the hoad.
There was no direct evidence of this, neither by the plaintiff
himself nor by anybudy elss. His ease depended upon cireum-
stantial evidence, that is to say upon the inferemce from
circunstances and the degres of probability supporting the
inference. The alternmative theeory put forward by the defendant,
vho disclaimed any obligation to sceount for the accident at
all, vas that the plaintiff had struck his head against some
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angle iron which existed at or mear the place wvhere he had
fallen. It appears that at or near that place a stalrwey
led up and at the top of the stairs there were some oross
braces or struts sonsisting of amgls iroms, some b ft. to

b £t., there rising to mest at a point above; Lavlier himself
was about 5'8* im height.

According to statements be made shortly after the
aceident the plaintiff had deen st work marking places on the
floor st vhieh the somersts was to be cut or pierced, and he
had then taken s broem to swesp up debris. He was struck on
the head by somsthing and his knees gave way, sand he had no
furiher memery after that. '

Saith in his tve statements, ane made in Ostober
1955 and the other made in August of the following year, gave
an sccount of what he wvas doing and sald he kad mot dropped
snything. He vas doing the work with a Jackhammer, that is
to say, with a compressed air haamer, and, haviag regard to
the sise of the holos and the mesh of the wire mat it was mot
1ikely that sny piece of ecomerste would fall through of much
s size or nature ss to ilufliet the injury.

At the trial, which extended over some days, the
learned Judge left gquestions to the jury. Probably very much
to the plaintiff's surprise, the jury answered the first
qaestion in the negative. Ths first guestion was vhether the
plaintiff sustained his injuries by being struck on the heead
by a plece of concrete. ¥The remaining gquestions, if that
negative answer were corrsect, them becume immaterial. Rovever,
the Jury did ssswer the question vhich related to the assess-
aent of dmmsges, somsvhat unnecessarily perhaps, and not very
nsvarsgingly, but nevertheless thare was an appeal to the
Fall Court,

The sppeal to tha Full Court was based upom two
grounds. The first was that the verdiet cught mot te hawe
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been arrived at. I state that in a somevhat untechnleal
fora because I think the case was argued rather as a matter
of faet. But 1t was unscessary for the plaintiff to shew in
order to sastain ths ground that the ciremastantial evidence
wvas 80 strong that for the jJury to fail, es they did feil,

to draw the inferenece that the aceldent arose from the
plaintiff's beling struck om the head by a pieee of councrete
Iibderated by Suith was perverse. i high degres of unreason-
ablensess sust be established on an sppeal by a plaintiff who
having the burden of proof upon him seeks to discharge it by
relianes upon circumst antial evidence, if the Jury has refused
to be satisfied on the balance of probabilities that the
inference is correct. I do not propose to go into the
circumstances wvhich might or aight mot justify the jJury's view:
they were canvassed in equal degree by both sides. The
alternative theories of his having been struck by falling
concrete and of his having suddeniy risem from some posture

80 as to strike his head on the angle iron were fully discussed,
apd the general circumstances of the work on which both men
were engaged were thoroughly examined, It is enough to say
that on the feois of this case wo are guite satisfied that it
vas an impossible burden which the appelliant undertock to
discharge vhen he sought to have set aszide the jJury's answer
and verdiet on a pure question of fact on the ground that the
evidence was 3o decisive that their failure to find in his
favour on the faets was perverse.

Ths ssoond ground on which the sppellant rested
his appeal was that he bad discovered fresh evidenece. Ne
appears to have besn moved by the verdiet against him, whieh
was returned on 10th October 1958, to make further investi-
gations. In the eourse of then or as a result of this
deteraination, on 20th October and on 8th, 10th, 1lth, 12th
and 13th Novesber he had an adwertisemeat put im the personal
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column of the daily paper, "Would any person vho witnessed
the aceident on the P.D." (that is the forced draught floor)
vat Gibson Island power house on lith October 1955, phome®
a certain sawber? A Mr. Dingwall responded by telsphone who
vas prepared, sccording to his affidavit, to glve evidenee that
he witnessed the fall of comerete upon the plaintiff on that
occasion. I need mot traverss the evidenvs deposed to in
his affidavit. Experience in c¢ourts of law is a sufficient
ground for entertaining apprehension about the results of a
nevspaper sdvertisement calling for evideace. But, of course,
the weracity of Nr. Dima‘zl would have been a guestion for
the Full Court to pass upon in a prelimimsry way if their
Honours had thought that the othsr conditions had been fulfilled
vhieh are reguisite to entitle a defeated litigant to & new
trial on the ground of the discovery of fresh evidence.

Those eonditions are striet, and rightly so.
There ean be nothing more dangerous tham allowing judicial
proesedings vhich have been solemnly condueted after full
notice to the parties and vith adeguate opportunity of sdvaneing
all the nscessary proofs to be ripped np because afterwards
it i3 found that some furthsr evidemee could be adduced. One
condition whieh 13 striectly insisted upon is that the defeated
party vho seeks to do this shall shev that he tock every
reasonable c¢are to exhaust the possibilities of obtaining what
testimony was available before he came to trial. The Full
Court on the material before them were not satisfied that this
ogcurred. That does not mean that the preparation of the case
was negligently conduoted, but that strist proof is reguired
that the fullest care wes taken, the fullest examinstion mado
of the rescurces vhieh were svailable, that all the threads
that aight lead to evidence bearing upon the case had been
folloved to their comclusion. It is guite clear to us that
the Full Court was right in saying that that condition was not
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fulfilled and that this was not a case on whiech a verdiet

should be set aszide simply because, in the eircumstaness I

have stated, Mr. Dimgwall had come rormi and svoran an

affidavit that he wveas prepared to give further testimony

which touched the lssue closely. VWe agree entirely with

the Pull Court and think that the appeal should be dismissed.
The sppeal will dbe dismissed with costs.




