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Appeal dismissed with costs.







The defendant, a motorist, while driving in a
northerly direction along Park Street, Hobart, ren into the
plaintiff, a pedestrian, walking along Park Street in the same
dirvection. The aceident happened late on a dark night on a
badly 1it section of the street, It had been raining and the
stxeet was wet. The roadway consisted of s strip of bitumen
about twenty feet wide flanked on either side by a gravel strip.
The gravel strip on the mv was about twenty feet wide, of
which the last six feet were overgrown with rough grass upon
which it was mot practieable to walk, The plaintiff's case
was that he vas walking on the gravel about two feet sway from
the western edge of the bitumen and that while so doing he was
run down from behind by the defendant's car without knowing
anything of it before he was hit. The defendani's case vas
that he was driving at about twenty five to thirty miles an
houry with his lights on and with his left-hand wheels about
two foet in from the western edge of the bitumen, and that when
he vas twenty five to thirly feet away he saw the plaintiff
diyeetly in front of him on the bitumen, that he then attempted
to pass to his left but could not avoid hitting him. The
learned trial judge acgepted neither account completely. He
feat from the vestern edge and not on the gravel, that the
def'endant was driving at about twenty five to thirty miles per
howr with his lights on, and that the defendant did not see the
plaintiff until he vas & good deal closer to him than twenty five
feet. In these eircumstances, his Honour found that the
aceident was caused by the negligence of the defendant in not



general damages,
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keeping a proper lookout and by the negligence of the plaintiff
in walking on the bitumen without paying attention to traffie
coming up behind him, and that both were negligent substantially
up te the point of impact. On these findings the case was one
for the application of Section & of the Tortfeasers and
Contributory Negligence Act 195%, and in accordance with that
provision his Honour apportioned the responsibility for the |
damages between the defendant and the plaintiff in the
proportien of ‘sixty five per cent. and thirty five per cent.
respectively., Daumages were assessed st £3,730. 3s. 5d., made
up of £1,480, 3s. 54& mﬂﬂ. damages and £2,250+ Ose Od.
Judgment was entered for the plaintiff for
that sum redused by thirty five per cent.; i.e., w,,w&.mu 24,
From this judgment the plaintiff appealed
Pull Court, wmvamwummmwummwmnu
Wmmm either becnuse he had n&ﬂ been negligent at all or,
Af he had, the demage was caused entirely By the negligerice of
the defendanty in any event, he claimed that his shave of the
réesponsibility was less than thirty five per cents and that the

~ general damages were assessed at too lov a figure.

This appesl was dismissed. In the joint JW’&
of Crisp and Crawford J7., their Honours examined the findings
of the learned trial judge and came to the conclusion, for the
reasons which they gave, that those findings both as to
responsibility and damsges should not be disturbed, Burbury CJ
agreed with the anglysis of the facts made in thé joint judgment
and said that, because the findings did establish that the
defendant had 1o opportunity to avoid the sonsequences of the
mmmm negligeneey the plaintiff "could only escape some

netion in his W upon the footing (1) that the facts are
susgeptible of the application of the 'ecomplex doctrine of
constructive last oppertunity' (Winfield, Law of Tort (6th Edn.)
pe 513  (2) that if this subtle yefinement of the so~called
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last opportunity rule is applicadle to the faetsy it remains as

an ultimate decisive test of legal causation so that the
Plaintiff's damage is suffered gn
efendant's feult within the mm.na of the rartfmua and
mammww xmwmo Act, 195%", Having regard to the
character of contributory negligenee and to the faet that "in

Pennington v, Horris 96 C.L.R, 10 and Jucker v. Tucker
ﬁmwma the High Court has abstained fyom deciding whether
the qualification of the defence of contributory negligence
sometimes expressed in terms of a defendant's last opportunity

has survived the Act” his Honour expressed the opinion that

"the determination of the present case does not require this

Court to express its view upon these difficult questions and

I think it undesirable that 1t should do so®: The Chief

Justice then concluded by saying - "Upon the basis of the

learned trial judge's findings I think his decision that the
Plaintiff's damsges sheuld be reduced by 35§ was justiffed".

He also said that "it is impossible to say that the damages

were manifestly inadequate®.

We agree with the Full Court that the appellant
can succeed only by the appellate Court disturbing the findings of
the trial judge, and that here this should not be done, for the
reasons given by the members of the Full Court, Ve also agree
with the Chief Justice that in this case it is not mcn&ury to
enter upon the questions of law to which he referred. In these
cireumstances,; it would serve no good purpose for us to state in
other language the reasons for mot departing from the findings at
the trial that are so clearly and convineingly expressed in the
Joint judgment of Crisp and Crawford JJ., with which, as we have
said, the Chief Justice expressed his agreement,

The appeal must be dismissed with cosis.




