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IN THE HIGH COURT OF AUSTRALIA

PESNESESE

...................... NAUMANK
{ V.
S R.-JACKSON.PTY, LIMITED
g
l REASONS FOR JUDGMENT
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Judgment delivered at—__Gydney

e e e

|
|
!

S




Appeal alloved with costs. Order that
the judgment of Mack J. be W by the substitution
of the sum of £3,898.38.104. for the sum of £3,363.8s.6d.
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This 4o an appeal by the plaintiff, wbo is
dissatisfied with the amsunt of damages awsrded by laock J. for
aduittedly caused by the deflendant

| The aceident happened on Yhth July 1956, and the
trial took plaes some thres years later in May 1959. Fart of |
the plaintiff's claim was for £1,53.15s.kds loss of wages between
the date of the sceident and 29th October 1958, vhen she started
to vork again, This was claimed as special damuges, notwithe
standing that the writ had been issued on 27th Geptember 1956,
dofendant invited the learned trial judge to discount this wm,
end this his Honour did, aawu £1,000 only but not explaining
how he arrived at this redused
was that the plaintiff ~ capabl
doing so¢ The claim mede was for loss of wages for one husdred
and ninetesn weeks (i.e, until October 1958)§ the sum of £1,000
vould cover wages Tor seventy nine weeks (i.e. until Janusry 1%&?
At this time the plaintiff was attending wmmmm
Rebabilitation Centyre pun by the Comsonweal pursuant to s. 139
of the Social Services Act IM7-1955 ww'mm for the
purpose that its name indfeatess The plaintiff was treated there
mm&tmmmmimmwm, between Nay and
Dotober 1958, she 414 a typing and bookkeeping busic
mm. This she did st the suggest
exsrcise to improve the movement of her fingers, and the Mw
coburss was in soue Beasure a vontisuation of remodial treatment,
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Xt seens that the plaintiff was not fitted for offiece work, and
she has not been able to obtain clerieal amployment. Her fivst
Job sfter the sceident was handling packets of & foodstuff onlled
=yits Brits", vhich she says was beyond her strength, and after a
Low days she retupned to work for hey pre-aceident smployer,
tiaited Milk Vendors, putting emply csses on & moving conveyor bulty
Ber carlier job of packing milk bottles into erates was beyond her.
Ehe remained with United Milk Vendors until 29th April 1959 when
mhe leoft, so she says, because the work given to her was too
Bwavy, und her svidence waa that since then, she has not been able
%o find light employment, The learned trial judge was not :
prepared to aceept the plaintiff's evidence vithout reservation
and he found that she magnified hep complaints and disadilitles,
mnd 1t msy be that this occurred in velation to her eapacity for
works Nevertheless, wve canmot ses any Justifiostion for fixing
& date in the middle of her pehabilitation course as the proper
mtﬁuutmuom!wuuctum\. Upon the
whole, we ave satisfied that the claim for £1,5.15s.d. loss of
wages should not have besn Peduced as it was,
It vas, bovever, further contended that his Honour's
@vard of £2,250 for general dasages was inadequate, in that the
plaintiff, who was tventy-thyes years of age vhen she vas |
seriously injured in the head and left arm, requiring operstive i
and hospital trestuent, has been disfigured by facial and body
summ:mmﬁrtmu.mmammmumw
nmmumtmmxmmmumuwmsw
Mmmammmtcmm«mmwm.moﬁm
Rer chances of marriage have been adversely affected. MNedlcal
aﬁWamammtﬂc‘m:ﬁummmwm o
Wmtmmmmtmmammm
“ondition vould probably respond o the attentien of & o
' mmmnuummurmumwm‘
of the sort that the pleintiff suffered, including the m m“
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suffering, the disfigurement and the loss of marrisge prospects
of which she complains, are things sbout which the trial judge
who sev and heard her had such great advantage over & court of
appeal that only £f it is clenr that &n error has been made
should there be iunterferencs vwith o careful assessment such as
kis Bonour made here.

It is spparent that in fixing dasages at what may
sen & low figuve, the learned trial Judge was influenced by his
eonslusion that the plaintiff exaggerated her ills, and in
reashing this eonclusion it is quite likely that his Honour
sttached some importancs to the faet that while she claimed that j
she was incapable of working, vithout styength in her am and
hand, snd was depressed and worried and in considersble pein, she
bought & nev motor ear and in the sighteen months' period betveen
the end of 1957 and the middle of 1959, she drove it herself
nine thousand miles. His Honour's eonslusion that the plaintiff
was not & wholly reliable witness is something that an appesl
court cannot reviev, nor ¢an it detsmmine with any acourecy the
part that ssnclusion played in the trial judge's assessment of her
tlaims. This, thewefore, is not & case wieps it is possible
mmwmum'mmthWnrﬂMMn
us compensation for clearly established disabilities. In & case
woere the facts are clearly sscertained, an awand of general
dapages involves a diseretionary judgsent with which an appesl
court will interfere ouly if an ervoy of law appesrs or the sum
awspded is above or below what could be awarded in the exercise.
of a soundly based diseretiony bdut in & ease such as this where
the sum avarded obviously depends se such upon the trial judge's
estimate of the reliability of the plaintiff's own evidence of
her disabilities and his estimate of their permanence, it would
have to be an extreme case to VAFrent & PFe-sasessment upen appeal
on the ground that the amount c:‘ﬂuw itzelf manifested m.‘
In this case, &8 we have already sald, & careful assessment wes
wmm.uWuMmm&iumtmmﬂWa
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present sondition, the prospsets of the improvement of her
appesrance by plastis surgery, the recovery of her mental
conposure and the discomfort and expense of the surgical and
medical treatment that she needs and the Interferense with work
that the treatment will entall. Having regard, therefore, to
the unreliability of the plaintiff's evidence, to his Henour's
estimate that the permanent effeets of the aceident will not be
serious; to the faet that & large sum is being swvarded by way of
special damages for loss of wages, and to the careful consideration
vhich his Honour gave to the casey we have preached the conelusion
that we should not interfere with the sward of gmeral danages.

In consegquence, the only alteration that we think
should be made to the danages avarded is to inerease them by
£5Pe 158,44 on aceount of wages lost up to October 1959. Te
this extent the appesl must be allowed.




