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We think this sppeal should be dimeissed.

The sireumstances, no doubt, are unususl. The view
I take, in wvhieh X think ny brethren coneur, is that it is the
circomstsnces that determine the measure as distinguished from
the existence of the duty.

The parties vars sngaged in photographing euns and,
as I think, both parties by the time the aceident happened
contenplated photographing them from & meving vehicle;
neturally enough, the saus they wers photographing would de
moving too. The plaintiff, vho was 1ot a young man, vas psrehed
in & very insecure position. PFor the driver perhaps there were
twe oppusing eonsiderstions. Ome was the plaintiff's safety,
and the other was enabling him to get a good photograph of the
exus. In these cirsumstances, the defendant was imder a duty
to take reasonable care, mm regard to the ciremmstances, for
the plaintiff's safety, taking into account the fsct that, as
the defendant knev, the plaintiff was in an inseeurs position
but knew what the enterprise was.

o When you look a% the evidesce, you find that the
erucial spisode or event is descrided by the plaintiff in these
words: “All of s sudden, I wvas following the emu, and I got the
exu and the ormament" {that is, the srnament on the bonmnet) "end
the omu together snd sll of a sudden I felt a terrifie swing,
something foreing ms out to the right of the ear.” In cross-
exsmination the plaintiff gave this evidencer %Q. By that I
take it you meant some impetus meving you to the right; something
impelled you to go to the right? A. Yes. A sort of an
irresistidle forse, forsing me %o the right. Q. I think your
sounsel used ths word 'pressure’; you felt some pressurs
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fnpelling you to the wight?  A. Yes, wvhat uppesred to me
mméthing 1ike a contrifugal foree, foreing me out. ¢ That
1s vhat you seant Yo cumvey &» 1it? Av Yem. Qo Then I
think you vent on to say thet you Jdon't remender any meore; you
foll out of the trwek? I think that is vhat was mid? i, Yeu.
I got the emn; I cun distinetly ressmsber gelting the oransmment

on the ear, but I do not remanber anything safter that.®

The jury ware entitied to acoept that sridence, and
if they 414 sceept 4it, they might reasonsbly take She view that
the defendant had takem & eourse, forgstful of the plaintifity
position or vmmindful of 4t, which was negligent. The juey
must be taken to have negatived eontridutory nogligenes.

As o the defwmee of yolenti non fit, in my view,
that dves not arise as an answer to the negligenee I have
desuribed. No doubt the plaiatiff sammed the ordinary risks
arising oub ef the general sirewnstances of the expedition mnd
the topic might be discussed to that extent. The plaintife
complained thet a safe rond or track vas not takes, But in
the situstien they eceupied the duty of esxe srising in the
circumytonces vaz that which I have attempied to deseribe.

| Yor those ressons I think the appexl shpuld de
disuisnad,. : ‘

The appesl is therefore dimxisved, with costs.






