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WYLIE
v .

GOL̂ t̂ iOUW

This appeal i s  by a defendant from a judgment o f  the  

Supreme Court o f  New South Wales refusing an a p p lica tio n  to  

that Court by the defendant for a new t r ia l  on th e ground that 

the v erd ic t in  favour o f  the p la in t i f f  awarded an amount o f  

damages e x c e ss iv e ly . The appeal to t h is  Court i s  as o f  r igh t  

and i s  made in  an attaap t to obtain  what I think i s  the  

unobtainable, th at i s  to say some generalised  standard for  

control o f  th e amount o f  damages which may be awarded in  a 

type o f  case which I suppose i s  regarded as respeatedly appearing.

The action  was for personal in ju r ie s  sustained in  an 

accid en t. The p la in t i f f  was a married woman o f  th ir ty -th r e e  

years o f  age and th e  jury awarded her a sum o f  £17 ,863 .1 . *»-.

I t  i s  said that i t  must be certa in  th at o f  th at sum £1,863.1.1*- 

was fo r  sp e c ia l damages co n sis tin g  o f  out-of-pock’tet expenses 

and i f  th a t i s  so, the general damages are £16,000.

In refusing  the ap p lica tion  fo r  a new t r i a l  the  

present Chief J u st ic e  o f  New South Wales d e livered  a judgment 

for h im self; he sat w ith  Mr. J u st ic e  Sugerman and Mr. J u s t ic e  

Brereton who a lso  d elivered  judgments. Mr. J u st ic e  Sugerman 

agreed w ith  h is  Honour, Mr. J u st ic e  Brereton did not. His 

Honour th e  Chief J u s t ic e  said that Mr. Begg, counsel who has 

appeared for the appellant here as w ell as before th e Supreme 

Court, had stated  the sum o f  £16,000 was the h ig h est award for  

general damages th at th e  Court had had to consider up to  date. 

The Chief J u s t ic e  answered him by saying th e in ju r ie s  in  th is  

case are p o ss ib ly  the worst case o f  damage to body and mind o f  

a human being to  which h is  Honour had had th e m isfortune to 

l i s t e n .  I do not know th at those comparisons, though in  

o p p o sitio n , are r e a l ly  arguments th at ought to be entertained  

as having w eight.



The d i f f i c u l t y  which I f e e l  in  ca ses  o f  t h is  

d escr ip tio n  i s  that the court, th a t i s ,  the Supreme Court, i s  

ex erc is in g  a ju r isd ic t io n  in  co n tro llin g  a ju ry1s v erd ic t and 

the law r e a lly  knows o f  only one standard when you are dealing  

w ith a ju ry 's  v e r d ic t , i f  i t  i s  not a ffec ted  by m isreception  o f

evidence, m isd irection  or other errors at the t r i a l ,  and th at

is,w hether th e  v erd ict i s  unreasonable. The courts have

in ter fered  w ith  ju r ie s  fo r  generations on the ground that on

the evidence the r e su lt  i s  unreasonable. And th a t , in  the end, 

i s  a l l  you can do in  the case o f  damages said to be ex cess iv e  

or inadequate.

Their Honours thought th e £16,000 awarded in  t h is  

case a very high verd ict but they did not think th at i t  was so 

high a v erd ict -  except Mr. J u stic e  Brereton -  that they could  

in te r fe r e  on that ground in  the e x erc ise  o f  the Court's 

authority  to control what ju r ie s  do and we agree in  that 

conclusion . I do not propose to  ex p a tia te  on t h is  case.

Mr. J u st ic e  Herron in  h is  judgment se t out the in ju r ie s  which 

the p la in t i f f  had sustained. He gave a b r ie f  or summary account 

o f  those in ju r ie s  on pages 156 to l 6 l  o f  the tra n scr ip t. They 

are a l l  summarised there and no u se fu l ptirpose i s  to be served 

by repeating them. His Honour ended by saying that he thought- 

and I  have already said  th is  -  ”High as the v erd ic t undoubtedly 

i s ,  I f e e l  m yself i t  i s  one o f  th ose cases in tfiich  the jury 

must have had the r igh t to form th e ir  opinion w ith  a cer ta in  

degree o f  la t itu d e  in  a matter such as t h i s . ”

His d ec is io n  was put on a ground concerned w ith the  

province o f  the jury to estim ate what h is  Honour c a lle d  

imponderable damages. We think th at th is  Court ought not to 

allow  an appeal from that judgment, and th at though the damages 

may be regarded as h igh , i t  was m atter f a l l in g  w ith in  the  

province o f  th e  jury, and c e r ta in ly  i t  was w ith in  the province  

o f  the Supreme Court, to decide as they did.
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I would add, ju s t  because I t  i s  th e statem ent o f  the

t r ia l  judge, an ex tract from the t r ia l  ju dge's summing up to

the jury. He sa id , addressing th e jury: "You may think -

and i t  i s  a matter e n t ir e ly  for you, gentlemen, th at th e  r e s u lt  

o f  the accident has been to transform the p la in t i f f  from a 

b righ t, a c t iv e , able-bodied woman o f  th ir ty -th r e e  years -  a 

housew ife and mother who in  add ition  to her w ife ly  and maternal 

d u tie s  found time fo r  p leasurable pastim es such as ten n is  and 

music -  in to  a p h ysica l wreck, a woman who can, and apparently

for th e  r e s t  o f  her l i f e  w i l l  be a b le , to walk on ly  with pain

and d i f f ic u l t y  and over le v e l  su r faces, who has lo s t  the  

e f f ic ie n t  use o f  her r ig h t arm, who cannot perform th e normal 

d u ties  o f  a w ife  and mother, who can no longer enjoy the normal 

p leasu res and am enities o f  l i f e  and who w i l l  ra re ly  be free  

from pain and discom fort. I f  th a t be the true p ic tu re  o f  the 

present and future condition  o f  the p la in t i f f  I think you w i l l  

agree that i t  i s  rather a grim p ic tu re . But, gentlemen, I  

again remind you th at i t  i s  for you and not for  me to decide  

what i s  th e true p ic tu re ."  And there you have the ia p ressio n  

produced upon the t r ia l  judge as one which i t  was open to th e  

jury to  adopt, not one which he asked them to  adopt. On the 

whole, i t  appears to us that whatever view the jury may have 

taken as to the e f fe c t  on her monetary or "economic" p o s it io n  -  

they may have regarded that as com pletely out o f  th e  p ic tu r e ,  

they may have regarded i t  as a sort o f  contingency depending 

on the l i f e  o f  her husband, and so on, which they could take 

in to  account -  i t  was open to them to find  the v erd ic t  which 

they did without expo sing themselves to ahy charge o f  having gone 

beyond what reasonable men could do on the p ic tu re  as they saw i t .

Those are th e  reasons why I think t h is  appeal should 

be d ism issed.

McTIEKNAH J: I agree.



KITTO J. 

TAILOR J. 

WINDEYER J. 

DIXON C.J.

I agree.

I agree.

I agree.

The appeal w i l l  be d ia a issed  w ith c o s ts .




