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LOMBARDO

This cause comes before the Court removed from the
Fall Court of tue Suprems Court of Western Australia under the
provisions of seg. 40A of the Judiciary Act. The cause is one
in which the respondent was charged, under ses, 28{3) of the
Western Australian Fisheries Aot, with having hed in his
possession at Bunbury female erayfish with eggs or spawn
attached to the underside of the hody. The angistrate
discharged the respondent, taking the view that, although the
respondent did have the crayfish tails in the condition as
charged in his possession on the Fishermen's Jetty at Bunbury,
he had no knowledge of that condition and that his possession
was the result of aseident or honest mistake,

n appeal from the desision of the magistrats,
the Mall Court of Western Australia were of a conirary opinion
to him on the facts and ¢onciuded that the respondent had had
erayfish, as deseribed, in his possession in breach of the
Western Australisn law, Before the magistrats s number of
submisgions of law had been reised which included a submission
that the provisions of the Commonwealth Fisheries Ast 1952 wers
ineonsistent with the relevant provisions of the Fisheries Aat
of Westarn Australie and that the latter, particularly sea.
24{3), were randered inoperative by sec. 109 of the Commonwealth
tonstitution. The magistrate did not find it necegsary to
deal with this submission.

Before the Bupreme Court of Western Australis,
however, the appellant took & course in argument which
virtually sonceded that there was an inconsisteney bstween the
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two statutes as submitied before the magistrate by the
respondent and proaeéded to submit that the Commonwealth
statute was invalid in so far as it purported to operate in
what can be énnvmicntly referred to as the territorial waters
of thae State. |

It seems clear from the agsount of the proceedings
before the Supreme {ourt which has besn elsarly and frankly
given to us by Mr. :wilsen that at this point, the Court having
formad &ll its conclusions of faet and law whieh would have
been otherwise necuuiﬂy for the determination of the matter,
an inter se question arose and seo. H0A operated, |

However before us Mr. Wilson has said that the
appallant wishes to present a substantial argument to aonvince
us that there is in fact no inconsistency between the
Copmonwealth and the State statutes and that in his submission,
having regard to what he hopes to induce us to decide, the
inter se guestion will not fall for deoision.

It i3 gquite clear that the gquestion of inconsistency
does not itself raise & question inter se and that, but for the
concession of the appellant, the Supreme Court of Western
Australia would have had to decide this guestion befors the
inter se guestion arose s0 as to attract the operation of
sea. H0A of the Judioiary Ast.

The respondent is not represented defore us and
may be affected by this changed attitude on the part of the
appellant. On the other hand, counsel representing three
States have attended here and indicated that at some stage they
might wish to seek leave to intervene in connexion with the
inter se question which may emerge.

We have considered what in the circumstanees is
the preferable course to be faken and we have decided to
adjourn the further hearing of thiz causs te the sittings of
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the Court to be held in Perth in September next, the
respondent to be notified of the changed attitude of the
appeilant with respect to the guestion of whether or not the
Commonwealth and State statutes are lnconsistent.

The further hearing of the cause is therafore
sdjourned to the Perth sittings and there will bs no order
ag to the cosis of thxs day's hearing.



