
IN THE HIGH COURT OF AUSTRALIA

MUNRQ

V.

LOMBARDO

REASONS FOR JUDGMENT

Judgment (hlivered at______MELBOURNE

WEMESDAY. 6TH MAY 196*1-___

A . C. Brooks, Government Printer, Melbourne

C.7639/60



Decision or the corns
DBLXVBRED 1ST BAR WICK C,J.

comm bar^ gk c.j.
fAYLOR jr.
mmsujLWttSPBCTR J. 
OWE* 3,



mnmo

LOMBARBO

this cause cones before the Court removed froa the 
Foil Court of tli* Supreme Court of Waste** Australia under the 
provisions of soe. ÔA of the Judiciary Aet. She causo is one 
in whieh the respondent was ehargedj tinder sins* 2M3) of the 
Western Australian flaheries Aot, with Having had in his 
possession at Banbury feaale crayfish with eggs or spawn 
attaahad to the underside of the body, the nagistrata 
discharged the respondent* taking the view that* although, the 
respondent did have the crayfish tails in the condition as 
charged in his possession on the Fishermen* s Jetty at Bunbury, 
he had no knowledge of' that condition and that hit possession 
was the result of aeoident or honest Mistake#

On appeal fro* the deoiaioa of the magi strata, 
the Util Court of Western Australia were of * contrary opinion 
to Mis on the faots and oonoluded that the respondent had had 
erayfish* ** described, in his possession in breaeh of the 
Western Australian law* Before the nagi strata a nunber of 
submissions of law had been raised whieh included a sub*ission 
that the provisions of the Comnonvealth Fisheries Act 1952 wart 
inconsistent with the relevant provisions of the fisheries Aet 
of Western Australia and that the latter, particularly sec. 
2M3), were rendered inoperative fey sec. 109 of the Cosaaonwealth 
Constltaticm. fhe magistrate did not find it necessary to 
dial with this snhatissicm*

Before the Supreae Court of Western Australia, 
however, tile appellant took a course in argument whieh 
virtually aoneeded that there was an inconsistency between the



two statutes as subsdtted before the Magistrate by the 
respondent and prooeeded to sufaait that the Commonwealth 
statute vas Invalid in so far as it purported to operata is.
¥hiit oast be conveniently referred to as the territorial waters 
of the State.

It seena clear from the account of the proceedings 
before the Supreme Court which hat been clearly and frankly- 
given to m by Mr. Wilson that at this point, the Court having 
formed all its conclusions of faot and Ia v which would have 
been otherwise necessary far t&e determination of the aatter, 
an inter a* question arose and seo. **QA operated.

However before us Mr* tfilaoa has said that the 
appellant wishes to present a substantial arguaent to convince 
m that there is in faet no ineonaiatanoy between the 
Coomonwealth and the Stata statutes and that in his suboission, 
having regard to what he hopes to induce m to decide, the 
inter ae question will not faU. for decision.

It la quite elear that the question of inoonslstenoy 
does not Itself raise a question inter se and that, but for the 
concession of the appellant, the Supre*e Court of Western 
Australia would have had to decide this question before the 
inter ae question arose so as to attract the optration of 
set* HOA of the Judiciary Aft*

The respondent is not represented before us and 
my be affected by this changed attitude on the part of th» 
appellant. On the other hand, counsel representing three 
States have attended her* and indicated that at some stage they 
sight wish to seek leave to intervene in connexion with the 
inter se question which nay emerge.

We have considered what in the circuwstanees is 
the preferable course to be taken and we have deolded to 
adjourn the further hearing of this cause to tha sittings of



the Court to la® held in Perth la Septaober noxt, the 
respondent to he notified of the changed attitude of the 
appellant with respect to the question of whether or not the 
Ooiaaoawaalth end State statutes are inconsistent.

The farther hearing of the cause is therefore 
adjourned to the Perth sittings and there will he no order 
ae to the oasts of this dar'i hearing.
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