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This is m  appeal fro® a sequestration 
ordkr sade by the /ederal Court of Bankruptcy la respect 
off tiM estate of each of the appellants. the act of 
bankruptcy upon which the petition was founded was allaged, 
substantially, in the fallowing teras* that the 
«PiwU4Bti tadt within six months before the presentation 
of the petition, assigned their estates to a trustee 
pursuant to a deed of arrangeaent aade under Fart XII of 
the Bankruptcy Act l?2*f-l?5>0 asds for the benefit of thei* 
ereditors generally, which deed was filed and registered 
enlTfcH %p*il 1*4**.

The petition was opposed on the ground that 
the deed was ia full force and effect and that, although 
the respondents had not assented to tiM deed ia the aannor 
provided by see, 195(2) of tiM Act, it had lodged a proof 
of debt with the trustee and was, therefore, precluded 
froa relying upon the execution of the deed as an act of 
tNHliuniptMQF #

fhe Baoicruptcy Court disposed of these 
objections on two grounds. It was held, first of all, 
that the deed was not ia accordance with fast XII of the 
lot and, Moeadly9 that the deed was wold, as it appear** 
that it had not received the assent of a majority ia walue 
of tiM ovcftltm within the prescribed tise.

The evidence cn tiM latter point ia, la 
■any respects, *uite unsatisfsctcry but it appears that 
it was ociMedod at the hearing, as it waa on tfel* appeal,



*%•»» w* P***T»«TP •< TW «Ii

£
I 

i
** 0 s

§

0 v i 1 * a I 
E

•! 
8

<5 
£

I 
rW 4 ** a if «* o

0 # %

$ s* t «* ■0 & % s I 0 ts I

M r 
« 0

3 
£

£ 
** 

* 
f

€*
 

** M i •* f I ♦ 
*

* 
3

<* 
£ 

I 
\

i
 

r 
5 

s
I 

I
s

2 
s

<0 
J*

** «l * 0* I $ 3
**

 
a

s> 
o

W
 
rt-

«o § «* 0 % %

r i»

t I I

*% %

i 
«

I 
*

m 0 ♦ f
0 *%

«. 
e

sr 
0

• 
3

2 
«

8 
I

9-
 
i
 

t 
S

I 
tr 

t 
t

f

respondeat sight recover sane part of its outstanding 
moneys froa the principal debtor, inserted a net amount 
in the deed after taking iaia faetor into aeeount.

The court thought there was no Justification
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o s b a c h  aw  m o ra m

v.

WM&M m sm m s tw m i.u k)

REASONS FOR JUDGMENT

Judgment, delivered at______^ • '■

on mesaa, t o « «  1965
A. C. Brooks, Government Printer, Melbourne

C.7639/60
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IN THE HIGH COURT OF AUSTRALIA

URBACH AND ANOTHER

V.

WALKER BROTHERS (AUSTRALIA) 
PROPRIETARY LIMITED

REASONS FOR JUDGMENT

Judgment delivered at MELBOURNE,_____
Mr TUESDAY, HTH MAY 1965________

A. C. Brooks, Government Printer, Melbourne
C.7639/fi0



JUDGMENT
(ORAL)

URBACH km  ANOTHER
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WALKER BROTHERS (AUSTRALIA) 
PROPRIETARY LIMITED

JUDGMENT OF THE COURT DELIVERED BY TAYLOR J.
CORAM: TAYLOR J.MENZIBS J. OWEN J.



PREACH AND ANOTHER

v.
W/H.KER BROTHERS (AUSTRALIA)

PROPRIETARY LIMITED

This is an appeal from a sequestration 
order made by the Federal Court of Bankruptcy in respect 
of the estate of each of the appellants. The act of 
bankruptcy upon which the petition was founded was alleged, 
substantially, in the following terms: that the
appellants had, within six months before the presentation 
of the petition, assigned their estates to a trustee 
pursuant to a deed of arrangement made under Part XII of 
the Bankruptcy Act 192!+-1950 made for the benefit of their 
creditors generally, whicfi. deed was filed and registered 
on 17th April 196^.

The petition was opposed on the ground that 
the deed was in full force and effect and that, although 
the respondents had not assented to the deed in the manner 
provided by sec. 195(2) of the Act, it had lodged a proof 
of debt with. the trustee and was, therefore, precluded 
from relying upon the execution of the deed as an act of 
bankruptcy.

The Bankruptcy Court disposed of these 
objections on two grounds. It was held, first of all, 
that the deed was not in accordance with Part XII of the 
Act and, secondly, that the deed was void, as it appeared 
that it had not received the assent of a majority in value 
of the creditors within the prescribed time.

The evidence on the latter point is, in 
many respects, quite unsatisfactory but it appears that 
it was conceded at the hearing, as it was on this appeal, 
that if it was established that at the date of the execution 
of the deed that the appellants were indebted to the
respondent in the sum of £15,089 - that is, the amount



alleged In the petition - and not merely in the sum of 
£9>392 - that is, the amount shown in the schedule to 
the deed as the amount of their debt - the majority in value 
of the creditors had not assented to the deed.

There is, we think, the clearest evidence 
that the amount of the respondent's debt was £15,089 
and that a debt to this extent was acknowledged by both 
of the appellants. But because it was in respect of a 
liability contracted under a contract of guarantee the 
appellants, or perhaps the trustee, thinking that the 
respondent might recover some part of its outstanding 
moneys from the principal debtor, inserted a net amount 
in the deed after taking this factor into account.

The court thought there was no justification 
for the writing down of the respondent's debt in this 
manner and we agree. On this view it is clear that the 
requisite assents to the deed were not obtained and, 
accordingly, that pursuant to sec. 193(1) o f the Act 
it became void. In that event, it is not suggested that 
it could be relied upon to defeat the respondent’s 
petition.

This is enough to dispose of the appeal 
and it is unnecessary for us to deal with the other 
matters which were raised. We add, however, that we 
do not agree that the deed itself was not in conformity 
with Part XII of the Act although in view of the conclusion 
which we have expressed this is of no consequence in the 
appeal*

The appeal will be dismissed with costs*


