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Appeal dismissed with costs.







By his will, dated 7th Septenber 1961, James
Valter Bristov appoisted his sistar-inelaw, the sppellant,
exaoutrix of his will end gave and bequeathed to his wife, the
respondent, the sum of one thousand peunds and *a veekly
allovanos of FIVE POUNDS Australisn Gurrensy %0 be paid to her
during her 1ife saeh vesikly sllovense only 1o be fres of all
datles®, He alse gave legasies of one thousend pounds and
two handred and Fifty pounds respectively to his daughter and
his sstste to the appellent. The testasor died {n Queensland
soms £ifteen days after making Mis will and inm June 1962 probate
of his will was granted to the appallant. A statement of the
assets and liabilities of the testasor suppiied to the respondent
by the sppellant's solisitors disslosss that the ned wvalue of
thi testator's estate at the time of his death was 6,387 Wt
this Figure takes no sceount of an undisglosed incoms tax
Lanility of £8,103 vhilst suscession duty and federal estate
dutys 46 s estimated, will absord respestively £10,500 snd
remain for dlstridution approximately £2+,000 less testamentary
After the Sestator's death the respondent
eommenced yprogeedings pursuant to The Testator's Fanily
Malntenange Asts 19191952 and succesded in obtaining an order
that in sudstitution for all other Denefits under the will an
amount of £12,500 {n Aistralisn Cuwveney should be paid to her
fres of sl) dutien. mmumwmummam
thres prineipel grounds. Fivst of all, 1t is ssid, that the
learned judge of £irst instanes ahould have refused to make any
ovder at all. Secondly, 1% is gontended that there vas 1o




>
Justification for saking an order for the payment of a lump
sum and, finally, it was asserted that the amount awarded wvas
sxcessive.

The cuses mppears to us, as no doudt it did to
the learned judge, as wmisual in the extreme. The appellant and
the respondent are sistera, the former, who was 59 years of sge
at the time of the hearing, being four years younger than the
latter. The respondent and the testatur weve married in
Raglend in sugust 1921, their two shildren were born in 1923
and 1925 respestively and they lived together at various plases
in Englexd wntil 1951, But early during their married life
the testator began and thersafter contimied an assoelation vith
the appellant which ultimately led to their separation. In
1949 the testator came to Australia where he bought s garage
siness and, uwskaown st the tlme to his ﬂd.tq, vas agcompanied
on this trip by the appsllant. Thereafter the testater and
the appellant returned to England whers the former sold his
property and arranged passages to Austvalia for his wife, his
daughter and her lmaband. It was arranged that the testator
should follow his family to Australis, and this he 414 in
August 1951 » again acccmpunied by the appellant. However,
on arrival in Austyalia he went to live with his wife vhere he
remained foy some short period and then snngunsed to his wife ~
in the presenge of her mother and his daughter that he was
leaving the home and was going to Live with the appsilant.

This he &id and thereafter gontinuved to live with the appellant
until his desth. The respondent returned to England in 1953
vhers with the aid of money provided by the testator she
purchased a house. From then until his death the testator
remitted £100 sterling per quarter to the respendent and he has
on other occasions sent her other unspecified sums.

It is plain that the respondent objected to the
testator's assoeiation with her sister and this 1s Mt a brief
outline of the undisputed evidense. It is ¢lear to us, an it
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was %0 his Homoury that in the elreumstenges the respondent's
olaim mast be regarded as paramsunt and that thers 1s no feature
of the enae whioh militates against this proposition,

he appellant's case upon the appeal was prefaced
by obmervations vonserning the smomnd which will probably be
svallable for distridutien. It was polnted ocut to us that the
wost mbstantisl asset in the sstate iz realty; the valne of
vhlch was shown in the statement referred to ox £31,200, Then
we wvave referred to & statement in the appellsmt's affidavit
that "from enguirvies made Ly me and on any behalfl by my
Solicitors the market prios of the aforessid real WW in

B _HUKDRED P ::_ tmm}s His Honouy mm to mmw
mammuhm that the respendent; “vho as executyix
had the duty of placing before the gourt full informatdon as to
the position of the estate, did not say whet inquiries vere made,
and 1t does not appear whose opinion as to the value of the
realty iz intendad to be eonveyed by this parvagraph, or what
were the qualifications of the psr¥son whe held the epinion or
the grounds on which 1% wax based. Ax evidenoe the statement
is worthless and I canuot ast upon 4%, There is svidence that
the property has been plaeed in the hands of agents and
advertised for sale; and 1t appenrs that 1% may prove &iffienlt
to sall &8 wall ss diffioult to let, but these fasts do mot
establish 1%s vilue, I feel bound to treat thia lund as having
ths vaine aseribed to A% by the respondent for duty purposes™.
We fully endorse these cbservations and, therefors, proceed to
gonsider the matier upon the basis that there will be an awount
of, at Lleasty £20,000 svailsdble for alstridution,

On this, or indsed on any mors limited view of
the final balange of the eatste, there was im our opinion a
clear case for relief. Iring his lifetime the testalor had
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made sn allowance %0 his vifs af &n sseunt 1n ex0ess of £400
mmmmmmmmhmmmww
Vntﬁmmmﬁ%w;mum;nmm:mm
glven to Ahe vespondent hy the will, Hevarthaless the respondent
Bad found it inadequate to provide foy her reasonable requirements
and so informed the teststor ob u wumber of osessions, fhe has
wan into debt, particularly aivce the Sestator’s desthy and in
addition to & mOrtgags on her home tc SeGure Tepayment of & ms
of #h80 she owes 400 o har Lrother-inelav from whom she
'mmm-mmmmm. In thess clrguustanses,
aawumﬂﬁﬁhmaﬁummm&m
order sheuld have besn made,

mm question s vhetder, in the sirquunstanses
of the sase, 1S was propey for ¥ae dearned fudge ef fized
Lnstance t5 SVARd & 1uxp Sum, A5 Ve heve slready cbserved the
sase is quite extraondizary sad it wes this cireusstanss whioh
Asd bis Honour to provide for the respondesnt $n Shis manuer.
Bis Bonoupr observed that the BAIK of the ssiate domprised realty
and that 16 was quité apparent, and & vise teatator would have
Sovesaen, that to pay duties,; tax; testanmeniayy expenses and
Leganies and to make periodis paymsnis to the ayplicant 1t would
be nevessary to sell the land and we-invest sush prosesds of sale
33 ware available for snvestand, He sddeds 1% is Dot
mg,numnmmzmmmmmmm
mmuwmmmwmﬁ,MMmmtmw
to lesve haw, and who is 1n Astralia, to msnage the fnvestuents
and penit the periodis payments for her saintensnes, In the
sirconstanses the ¥idov's claim & shveng enough $0 Justify an
avard of & lump sum in substituSicn of the existing bemefits
under the vill®, Ko doubt in the absemss f the speaial
¢ireumstanes %o vhdeh his Homour veferred it would have been
desirable, in the main, o have grasted relief in the form of
an sppropriats smmity. But the ressons which indaced his



oo wnen

5.

Honeur to take the sourse whieh he 414 were both relevant and
sxbstantial and ve are by mo mesns prepared te say that in
quention the lump sus whieh his Heour diregted to be pald
Papressati, perhaps, thres-fifths of the amount wvhieh, as far
uwmm,mmwmmmmmwuum
WWWWW%“WW
4adilities and the balanve, after retmtion of, say
WMWMWWWMmetmumww
eont basis the present valus of s 1ittle over £15 per week
sterliag for fifteen years or about £12 sterling per week for
WWM% MWw W; be yegarded as a not

% provision dut to sey this falls far short of holding
mtmmmmmwmmmmuwmumu
#aid that his Homour's discretion was improperly exercised.
That being 8o, ve are of opinion that She appsal should be




