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Appeal allowed, COrder of the Supreme
Court of Jouth Ausgtralia set aside., Order that a new
trial of the originating sumesns be had. Respondent
to pay the costs of this appeal. Costs of first trial
to follow the order for costs of the new trial,






This is an appeal from s judgment of the
Supreme Jourt of South Australia (Rapier C.J,) assessing
compensation payable in respect of land taken by the Minister
of Works from the appellants under the Compulsery Acquisition
of Land Act, 1925~1959.

The land, the subject-matter in this aetion,
is situated about 2 mile to the west of the Port Wakefield
Road approximately fiftesn miles from Adslaide. The
relevant land, part of a larger holding owned by the appellants,
comprised IWs+,7/8ths aeres, and vas deseribed as deing the
vhole of Seetiens 5020 and 5016 and partion of Section 5021
in the Hundred of Port Adelaide, more particularly deseribed
in gertificate of title, Register Book Volume 2Wh3 PFolio 151.

The acts giving rise to these proceedings
gomsended on 30th Fovember 1959 when s notice to treat
was served vpon the sppellsnts, as cwaars&ar‘thu sald land.
This notics stated, inter alia, that the Minister of Works
{respondent) was willing to tread with the appellanta for
the purghage of the sald land and as to the compensation
to be made to the appellants and claims, if auy,'in respect
of damage, Pursuant to 8. 12 of the Compulsory Asguisition
of Land Act, 1925-1959 the value of the land is to be
" .e. taken to be its value ... 8t the beginning of the
period of twelve months prior to the giving by the promoters
of the notice ta‘truat'}a; together ... with tha aetual
value of any improvements bona fide made during the said
yariad of twelve monthse®.,  On 1hth May 1960 the appellants
gave notice of their claim for the sum of £125,478, On
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&tﬁ July 1560 the respondent offered £31,590 in full

settlemend of all elaims to sompensation, After refussl of

this offfer by the appellants the H&n&s&er of Works on 12th
Devenber 1961 issued an originating summons under s. 31 of

the Aet whiech gives the promoters power to apply to the Court

if the claim has not been determimed or action commenced

within six months after the claim besomes disputed. In

these proceedings the respondent Minister gought an order
pursuant to the Aek determining the amount of ecompensation
payable by him %o the appellants in respect of the matters
referred to in the notige to treat Lor the sale and purchase

of the relevant land, Prior to proceedings belng commeneed

the Ninister had taken possession of the subjeet land and the
title had been transferred to him pursuant to an agreement under
which he has pald the sum of £30,000 on account of the purchase |
money, and has agreed to pay any balance that may be awarded

© in exeess of thal sum together with interest on the excess.

Upon the hearing of this matter the respondent Minister's evidence
included that of an agricultural expert, a;nro, who gave evidence
relating to the suitabilily of various areas of the subject laﬁﬂ
for market gardening, grasing and other purposes. The effsat

of this evidenae, as relevant to these proceedings, is that the
asquired land somprised at least ninety-three acres of

market gardening land. Both parties to the proeu&dings

¢alled valuers whose estimates of value varied acnsiderably,

The respondent's evidense included that of two expert

valuers, Bullogk and Taeuber, who appraaahad their valustions
upon the basis aprreved b& the learned Chief Justice, namely,
purchase for the purpose of sub«division, The valuations
arrived at for the relevant land were £23,500 and £26,070

by the witnesses Bullock and Taeuber respectively., The
appellants' evidence inaluded the estimates of £43,500

by the witnnssfﬁaloman and £45,393 by the witness Leader.
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After reviewing the evidence Wapler C.J.
eoneluded: “"As between the valuers, who have given their
epinions on either side, I have no hesitation in preferring
the evidenoe given by the plaintiff's {respondent's)
experts® ., The learned judge then desided: "Taking these
things into aceount, I hhink that Mr.-Taeuber's (one of the
plaintiff‘a experts) flgure of £17%5 per acre, or a total
of £26,070, for the value of the subjeet land is, by no

'unana, unfair to the defendants {appellants)®., Hig Honour

soems to hawve tended towards the conelusion that there was
evidenge to sapport a finding of special value, bhecause in
his opinion, “something more” should be added ts the market
price valuation, The judgment then continues: "It is,
of course, m matter of opinion what that 'something more!
should be, But, by way of a check upoen the valuations, I
have been disposed to analyse the subless land, according
to my view of the evidenee®. It is contended on behalf
of the appellants that the learned Chief Justice was in
error in cextain of the calculations he made and the
valuations he adopted in the courge of the analysis he
undertook, mnd that as it formed a necessary basis for the
amount awarded in compensation, this Court should correet
such errors and re-asaess the amount payable to the appellants
pursuant to the Gampﬁlsary Acguisition of Land Aet, 1925-
1959,

For my part, I do not consider that the
remedy sought by the appellants should be granted. The
learned Chief Jumtieo{‘ihmhia,Judgmant, preferred the evidencs
of the respondent's valuers and expresgssly accepted the
narket priee valuation to be £175 per acre. By then
proceeding to assess the amcunt of compensation on the basis
of the owners {appellants) being entitled to "something more”
in addition to the markst value and the vaiue of the bore

and the improvenents, assessed at £1,500 and £720 respectively,
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the learned Chief Justice is assuming the appsllants have .
a right to maintain a elaim to speeial value, It is
songidersd that unieas a spesial value is proved the
assesmment is ¥o be daged on the market value, being the
nost advantageous sale thatl the cwners could have obtained from
an ordinary pradent purchaser. (See ﬁrxpps "Jempul sory
Acguisition of Land®, 11th edition, ps 699.) I accept
the eontention advanced on behalf of the respondent that
there is no evidence of sufficlent weight to support a
finding of special value in this case, and consequontly,
the decision as to market value must form the basis of
the assessment, Having no eross-appeal, the respondent
does not dispute the award merely because it is in excess
of the sum proved by the testimony to be market value,

| In order to caloulate the compensation on
the basis that the land had a special value to the appellants,
Wapier Cod. adopited the evidence of the witness Heare and
proceeded to disaeet the subjeat land into.areas of market
gardening, graming and saliy land. The appellants conteni
that the sffect of this evidencs is that thers were 99 acres
of market gardening land, 16.3/% acres of grasing land and
29 agres of saliy land., It is conceded by the respondent
that this evidence supports a finding that there were at
least 93 acres of market gardening land. But Kapier C.J.
aalonlated it at 70 aores of market gardening land. If the
appellants' subnmission he zozepted, the amcunt of compensation
would be imoreased to £35,335. This figure 1s very
substantially in cmas‘ of the amcunts to kmm the valners,-
preferred by the learned Chief Justise, deposed teo, These
anocunts were £23,500 and £26,070 respectively. The amount
of £35,;335 seams too high having regard te the evidence,
even if tho basis of valuastion should be that the land ,
had a speeial walue to the appellants., If the aereage:
of the market gardening land adopted by the Chief Justice
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is adjusted to the figure for whieh the appellants contend
there would atill remain the problem of how to support a
value of £300 per acre for suech land. There is but slender
evidence to support that value and it was given by &‘witnass t0
whése svidencs ia other respects the }aarned Chief Justice
did not attach muah weighti.

In these proceedings the regpondent has not filed
a eross-appesl, He 13 content %to leave the award standing
rath@r than seek a new trial on grounds depending upon
misoaloulations in the court of first instance to whiech
reference has been made. For these reasons I would dismiss

the appeal.






This is an appeal from an erder of the
Suprems Gourt of South Australia made upon aa originating
summons taken sut by the respondent far the dederaination
of the amomnt of eompensation sayable to the appellants
upon the sequisition of a smbstantial pareel of their lamd
pursuant to the Campulssry Asquisition of Land et 1925,

The land in question aonsisted of
approximately 1h5 sores of She appeilaants' land in the
violaity of the Port Wakefisld Aoad adous fiftesn miles
fram Adelalde. Upon esnsideration of the evidencs the
learasd trial judge asseassd e smount of eompensation
at £29,72¢ and singe, asgopding te his reasons, £30,000
Rad alreandy beon paid to the appellants on agaocunt of thelr
alain, they were owdored to pay the respendent's sosta of
the procendings. |

Upon analysis the zotual amount deterained
by the learned trial judge seems o have heon arrived at
by scasidering the pelential use %o vhieh differeat portisns
of the land could be puat and by attriduting a valus %o each
of those portions. Xa sarfieular, his relevant calunlations
and sssessments of value wers as followss

*Harktot pavdeaing laads agres at £300 = £21,000

g i et e

Totals pil 272501

Then, after sonsidering sthur matters sach as compensation
for & bore on the retalned lani, vhich by reason of the
asquislition hud, his Ronour Shought, bogoms uselesms to the
appelisats, he added £1,500 on that sceount. Flaally he
sdded "For these Yeasans, I think that a falr assesament

of the eompensstion, payable in respect of the asguistition,
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is £29,720, and, AL I an so veguired, I an srepared te
order snd sdjudge aveordingly, Wi, in visw of the payaent
that has alvesdy been ande, 1t aay be Shet I should assess
the conpensaticn at the round figere of £30,000°, However
the onder of the Court purparted to determine the amount
of sompunsation paysble ad £29,720, °

For she sppellants it waa coutended quite
briefly that there ves & signifisant erver in his Honour's
oalculaticng and we were referved to evidaense - given by
My, 3o Ao Boare who wvas Salled on bebalf of the respondent
and vho was assspted 2y his Nonour ~ the offect of vhich was
to shov that the mrea of the subjest land suitsble for
market gardeaing wes not sevsuty stres dut approximstely
ninsty-nine acres, that the land saitable for gresing
purposes sonsisted of appraximstely ssveatesa seres und
m«mummwmmmmmw.
Ity therefore, his w*i salsulations vere adjusted
mmmuwmmmrmmm

Hawket gardanings m»f
{ Iands ‘aeres at £1060 = £ 1,
Setty Sants | acres at ﬁﬁ

Total: b1 4

methmywmut&n
contentions did not sericusly dispute the ascurasy of tiis
saniysis of the evidense., Indesd en the resy ondent's
asalysie of the evidence it showsd that 4% establisbed
that Shere wers 93 acres of first class sarket gardening
m.wmwM¢mmmmm
3% agres of mzmrm grasing lasd sod, ativibuting &
value of 2300, £10G, and 260 pey acrs respectively to
these thres asresges, the resultent figure vas £313,7%0.
Sasentially, however, the respondent's auswer vas, 88 coansel
for that party said, an answer by way of & sonfession and
avoidanes. It ssserted, «s was the fast, that at an

sariies stage in his ressons the learned trial judge had
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made an sxpress finding that the value of the land
acquired was £17% por aore "ar a total of £26,070%,
Hut aftor making this findiag hils Monour prosesded:

. mmmmm.uummm
as Imu&mﬂ&; h_:!.a the atmuma

» s ot uummumtwema
" & P ser, lntoend! o
subsdivide and resell th + Leoy Ba
skt or profit of mubmdivision. I thinsk

uuntuuh w’ﬁ bavs beun
wmn?&wwmmsmy
from a ﬂbﬁmun.

should be
imw

fn these sivgumstannes, €300
knhul’“rn&m%mﬁm ¢ seventy auras.

There would thea £108y asrus of land
m&g&»m ﬁuﬁwi nﬁmiu, e saitabls !'m

Therenfter his Homour made the caleulations t2» whieh we
have already mads refexence. There was not a great
disparity detwaen the figure of £26,070 which his Honour
had earlier adoptod ond the figure of £27,500 whish those
eslenlations produced, But when 1t 1s seen that upon a
ecorrest analysis of the svidesce those esloulations would
have memmﬁ so much in sxeess of the figure

of £26,070 the dlaparity beaomes vonsiderable.
_ Por the respondent, howover, it was said that
% was gquite vanscussary for the leamed trial Judge

ta proossd to make the final uimunm:?mim he resorted
in order So gheok his iniSial finding as %o the overall
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valume af the land. This vas, in sffeat, & work of
ssparerogation ant it was said that his determisation
should be aliowed to stand oa the strength of his inittel
expression of opiatom. Bt we find 4LfTioully in sewephing
" this sontention for 4f the final eslsulations had deen meds
o & Basls mare in keeping vith the evidence the result which
his iattinl sssesenens, However, be this as 1t may, the
vlitissts determination of the smounh of sswpenmtion paysdle
ummwmmﬁmummmzm~uvm
be seen frds the faet that the amount whish his Honour
avaréed was the sum of the swousi of £37,500 and the ssounts
of £1,500 and 720 in respest of & Darve vhich hed beosus of
1em: walce $o the appellants and, presumabdly, in Fespest
of Luprovemsnts - and in these thore was, it sesus %o GSy &
The gquestion then is vhether thers should be
& mew $risl, Thias, af sourss, 18 & aourss ta be avolded i
poapsthie bu unfeptumately it ssens Se us that i canash be
avoided. It was poknted oul by She respondent fhat there
wam no gatiafastory evidencs wpen whieh his Henour oould have
arwived a8 n valuadlon of £300 per aers for laad suitable for
mamket gardanisg and, vhen pressed b¥ us; smasel for the
appellants vas not able o point o any. In the rosull
Sheore miat be o new trial of She isme bDetween the parties
unlensy of eourse, Shey see 758 to resolve the matier in sume
 OAEew VY.



