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statowmt of elaiii straek out* lw»*w  
liberty to tho plaintiff t» l«Uv*r •  forth** *tata**nt 
o f elai* vlthln tv«it]r<4ai days flea  tha <l«t* of this 
ordar. Costs of tho application to bo pal4 by tba 
p la in tiff. Cartlfy fo* coun*al.
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fho pleading of a claia uter tho Australian 
Indus til** P**a*r»atioa Act It without qpoatioa a eo*pllcat*d 
and * diffiouit natter. it haa p«wr*4 to ia otter oaaoa and 
is proving ao in thia *aao« and I oonaido* that in d*t*niaiag 
a pl*ading suasions, soao allowance araat h* aado for th* 
ineyiUbl* eo«pli«ation3 of such a pleading. Furth*»OMt 
1 ftuiT* • strong reluctance to »*• litigation hold up Hgr 
protract*d and. expensive iat*rlo«ntory proeeodinga.
Neverthal**a, despite these eoaaidoratiooa* I have ooao to tho 
d*fialt* conclusion that I snsat accede to the application vhioh 
tho defendants now atak*«

tho ttrttx of tho pleading under ooaaidoratioa is ia 
pars* 59* 60 and 41 whoro th* ooahiaation oonplaiaod of I* 
pleaded* ̂

Za my opinion, these paragraphs do not alleg* with 
sufficient prooioioa either tho ooahinatioa of vhloh tho 
plaintiff eoaplains, or vhat tho plaintiff coaplains hoi hoon , 
doa* by tho defendants pursuant to that combination. PartionJ.** 
■satters of aaoortaiat? concern tho oxtont to whiafe ra tail trad* 
and it* control at* within tho ootfbination and vtwthft* or not 
tho combination ia allofod to osiat ia rolatioa to all chocolate 
aanufactured hjr th* defendants or #h*tho» ■•raXy pack*ted 
ohoaolata that ia aaanfaator** Iqr th* dofoadanta* This look 
of pr*«iaioa do**, 1 think, infact th* whoi* of th* atatawoat 
Of claim,

1 hav* also ooa* to th* conclusion that9 unless 
par* ti and tho other paragraphs corresponding with it «r*



I*

directed to alleging interstate tvado - and 1 ha 
previously held the* inapt to do that • they ore irrelevant 
and embarrassing. Paragraph ft and paragraphs corresponding 
with it foil with the paragraphs to vhiefa X have $o»t referred.

Paragraph 12 And tho other paragraphs corresponding 
with it not only look precision, thoy do not allogo any 'trodo 
to which tho combination «« pleaded relates. Those paragraphs 
aro theroforo also ob J eotionablo •

In m  opinion, par. 13 and paragraphs corresponding 
with It a*o# too, unnecessary and envberraaslng.

X h»v« folt m m  diff lenity about tbo allocation 
relating to subsidiaries, bat the wars t have oansidered those 
allegations tho a»lt satisfied I have boooite ttat they tve 
substantially embarrassing and it would not bo sufficient to 
attempt to deal with tho embarrassment which limy cause aiaply 
by ordering particulars. to avoid misunderstanding, 1 would 
•44 that tho substantial an<I difficult questions of tho oxtont 
to which a plaintiff say mtw upon aotft of persons who a m  
not defendants and who av«- not allogod to be menbers of a 
oofefein&tton eonpl&laod of a m  *a«ers that I would not think 
it ptopo» to decide mpoa a pleading suwwraa.

fuming to another natter, whUo obs^mng that 
i t  i«y of course, opon to ft p laintiff to allogo acts done to « 
hift detriment in tho maumi of carrying out ft coabloation of 
vhieh ho complains, tho governing control again ©ust bo tho 
partimilar allogation of tho oo^inntion* ' Acta mmmt 1m 
regarded ft* don* In gftnytog omt ft eonbination nnlftss tho 
eoabination 1» ploftdod In toms tuffiolent to show th»t tho 
aeta oomplainod of m id  bo done In mtwflm  out vhat is  
&U010& to l»o tho oo&bination*

fho eonfcination as it ia aUtgftd In par#. 59 to
61 <h«i noty 3 think* m m  what i» vofomd to in ptf* &S and 
In thfao eirmttwtanws it mwmt  ho anffieiant *»*oly to
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include In par* 68 i t s e l f  an allegation  that irttat U  there 
alleged i» don* fa th* gouts* of encaging ia th* aftorasaii 
co»bl«ation| th* question is always what is th* aforesaid 
conbi nation, which takas on* back to What i* alleged ia pars. 
$9 to 61# Th* saae i* t«tt*» I think, of par* 70.

I have dealt ia *oa* particularity with th* 
matters that hav* brought a* to th* conclusion that 1 should 
strike oat th* stataaent of elaia, both *o that th* plaintiff 
■ay know what it ia itf aiad and, if it wish** to do so* it «aa 
contest th* *orr*«tn*aa of ay decision. X would add that* 
looking at th* «tat*a*nt of alaia orerail, it seaa* to a* that 
it aast be substantially simplified before it aim afford a 
satisfactory basis for the trial of what will iaeritably be 
a heavy and difficult action.

Accordingly, 1 hav* d*eid*d to strik* oat th* 
stat*a*nt of olaia and ta giv* I&• plaintiff l**v* to d*liver 
a fr*sh stat*o*at of filaia within twenty-one days.
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FRANKLIN'S FOOD PTY. LIMITED 

v.

CADMTKY-FHY-PASCALL PTY. LIMITED AND OTHERS

ORDER

Statement of claim struck out. Reserve 
liberty "to the plaintiff to deliver a further statement 
of claim within twenty-one days from the date of this 
order. Costs of the application to be paid by the 
plaintiff. Certify for counsel.



FRANKLINS FOOD PTY. LIMITED 

v.

CADBUHY-FKY-PASCALL PTY. LIMITED AND OTHERS

JUDGMENT
(ORAL)

MENZIES J.



FRANKLINS FOOD PTY, LIMITED

V .

CADBURY-FRY-PASCALL PTY. LIMITED AND OTHERS

The pleading of a claim under the Australian 
Industries Preservation Act is without question a complicated 
and a difficult matter. It has proved so in other cases and 
is proving so in this case, and I consider that in determining 
a pleading summons, some allowance must be made for the 
inevitable complications of such a pleading. Furthermore,
I have a strong reluctance to see litigation held up by 
protracted and expensive interlocutory proceedings.
Nevertheless, despite these considerations, I have come to the 
definite conclusion that I must accede to the application which 
the defendants now make.

The crux of the pleading under consideration is in 
pars. 59> 60 and 61 where the combination complained of is 
pleaded.

In my opinion, these paragraphs do not allege with 
sufficient precision either the combination of which the 
plaintiff complains, or what the plaintiff complains has been 
done by the defendants pursuant to that combination. Particular 
matters of uncertainty concern the extent to which retail trade 
and its control are within the combination and whether or not 
the combination is alleged to exist in relation to all chocolate 
manufactured by the defendants or whether merely packeted 
chocolate that is manufactured by the defendants. This lack 
of precision does, I think, infect the whole of the statement 
of claim.

I have also come to the conclusion that, unless 
par. 11 and the other paragraphs corresponding with it are
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directed to alleging inter-State trade - and I have 
previously held them inapt to do that - they are irrelevant 
and embarrassing. Paragraph 1^ and paragraphs corresponding 
with it fall with the paragraphs to which I have just referred.

Paragraph 12 and the other paragraphs corresponding 
with it not only lack precision, they do not allege any trade 
to which the combination as pleaded relates. These paragraphs 
are therefore also objectionable.

In my opinion, par. 13 and paragraphs corresponding 
with it are, too, unnecessary and embarrassing,

I have felt some difficulty about the allegation 
relating to subsidiaries, but the more I have considered these 
allegations the more satisfied I have become that they are 
substantially embarrassing and it would not be sufficient to 
attempt to deal with the embarrassment which, they cause simply 
by ordering particulars. To avoid misunderstanding, I would 
add that the substantial and difficult questions of the extent 
to which a plaintiff may rely upon acts of persons who are 
not defendants and who are not alleged to be members of a 
combination complained of are matters that I would not think 
it proper to decide upon a pleading summons.

Turning to another matter, while observing that 
it is, of course, open to a plaintiff to allege acts done to 
his detriment in the course of carrying out a combination of 
which he complains, the governing control again must be the 
particular allegation of the combination. Acts cannot be 
regarded as done in carrying out a combination unless the 
combination is pleaded in terms sufficient to show that the 
acts complained of could be done in carrying out what is 
alleged to be the combination.

The combination as it is alleged in pars. 59 to 
61 does not, I think, cover what is referred to in par. 68 and 
in these circumstances it cannot be sufficient merely to



include in par. 68 itself an allegation that what is there 
alleged is done in the course of engaging in the aforesaid 
combination; the question is always what is the aforesaid 
combination, which takes one back to what is alleged in pars. 
59 to 61. The same is true, I think, of par. 70 •

I have dealt in some particularity with the 
matters that have brought me to the conclusion that I should 
strike out the statement of claim, both so that the plaintiff 
may know what is in ray mind and, if it wishes to do so, it can 
contest the correctness of my decision. I would add that, 
looking at the statement of claim overall, it seems to me that 
it must be substantially simplified before it can afford a 
satisfactory basis for the trial of what will inevitably be 
a heavy and difficult action.

Accordingly, I have decided to strike out the 
statement of claim and to give the plaintiff leave to deliver 
a fresh statement of claim withiii twenty-one days.
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