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,,,,,, FRANKLINS FOOD PTY. LIMITED
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..CADBURY-FRY=PAGCALL PTY. LIMITED
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PRANKLYNE POOD PTY. LIMITED

¥a

CADBURY-FRY.PABCALL PTY, LINITED AND OTHERS

QHDER

Statsment of elasm struck out. Reserve
1iberty to the plaintiff to deliver u further statement
of clain within twenty-ons days from the date of this
order, Costs of the applieation to bs paid by the
plaintift, Certify for counsel.
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?&W FOOD PTY. LIMITED
Ve

CADBURY~FRY~-PASCALL PTY. LIMITED ARD OTHERS

MENZIES J.




FRARKLINS PCOD PTY. LIMITED

Ve

CADBUNY.PRY-PASCALL PTY., LIMITED AND OTHERS

The plesding ef a claim under the Australian
Industries Preservation Act is without question a complicated
and a difffieult matter. It haa proved so in other cases and
is proving se in this case, and I consider that in determining
& pleading summons, some allowvance must be made for the
inevitable complications of such a pleading. Furthermors,

1 have a strong reluctance to see litigation held up by
protracted and expensive interlooutory ;mm.i
Hevertheless, despite theze considerations, I have cone o the
definite sonclusion that I must aceede to the sppifcation vhich
the defendants nov make, _

The crux of tho pleading under consideration is in
pars. 59, 60 and 6! where the combination complained of is
pleaded,

In my opinion, these parsgraphs do not sllege with
sufficient precision either the eombination of which the
plaintiff complains, er what the plaintiff complains has been
done by the defendants pursuant to that combimation. Particular
matiers of unsertainty contern the extent to whieh retaill trade
and its gontwol are v:lth:lh ﬂw soabination and whether or not
the ecoubination 1s alleged to exist in relation to all choeolate
mamifactured by tha defendants or vhether mersly packeted
chooolats that is marnufactured by the defendants. This laok
of precision does, I think, infect the whole of the statement
of elaim,

I have also come to the conglusion that, unless
par. 11 and the other paragraphs corresponding with it are



2.

directed to alleging inter-State trade -« and I hawve

previcusly held them imapt to do that - they are irrelevant

and ssbarrassing. Paragraph 1% and parsgraphs sorresponding
with it fall with the parsgraphs to whieh I have just referred.

Paragraph 12 and the other paragraphs corresponding
with 1t not enly laek preeisien, they do not allege any trade
to which the combination ss pleaded relates. These paragraphs
are therefore alsc ohjectionable..

In my apmn, par. 13 and paragraphs scoyresponding
vith 1t are, 100, unnecessary and exbarrassing.

I have felt some 4ifficulty about the allegation
relating to subsidiaries, dut the wors I have gonsidered these
allegations the more satisfied I have bdecome that thay are
substantially embarrassing and 1t would not be sufficient to
attempt to deal with the ezbarrassment which they cause simply
by ordering partieculars. To avoid misunderstaniing, I would
2dd that the substantial and difficult questions of the extent
to wm.ah & plaintiff may rely wpen acts of persons vho are
not defendants and who are not alloged to be members of a
wnm'um complained of ave matters that I would mot think
it proper to dectids upon a pleading sromsons,

Turning to another matter, vhile observing that
it is, of course, open %0 a plaintiff to allege acts done to
his detriment in the courss of carrying out a combination of
which he somplains, the governing control again must be the
particular sllegation of the combination. Acts cannot be
regarded as done in ¢carrying out a combination unless the
combinatien is pleaded in terms suffisient to show that the
asts complained of could be done in carrying out what is
alleged to be the gombination.

The combination as it is alleged in pars. 59 to
61 does not, I think, eover what is referred to in par., 68 and
in these aimtam:s 1t eannot be sufficient mersly o




i

ineluds in par. 68 itself an allegation tiaat what is there
alleged is done in the course of engaging in the aforesaid
combinationy the question is alweys what is the aforesald
combination, which takes one back to what is alleged in pars.
%9 to 61. The same is trus, I think, of par. 70.

I have dealt in some particularity with the
matters that have brought me to the gonelusion that I should
strike out the statement of elaim; both so that the plaintiff
zay know vhat i3 in sy mind and, if 1t wishes to 4o s0, it can
contest the correctness of my deeiston. I would add that,
looking at the statement of e¢laim overall, it seems to me that
it must be substantially simplified before it can afford a
satisfastory basis for the trial of what will ianevitably be
& hesvy and diffieult action.

Aceordingly, I have decided to strike out the
statement of claim and to give the plaintiff leave to deliver
& fresh statement of ¢laim within twenty-one deys.
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IN THE HIGH COURT OF AUSTRALIA

FRANKLINS FOOD PTY. LIMITED

V.

..CADBURY-FRY=PASCALL PTY. LIMITED
AND OTHERS

ORIGIN AL
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FRANKLINS FOOD PIY. LIMITED

Ve

CADBURY~FRY-PASCALL PTY. LIMITED AND OTHERS

ORDER

Statement of claim struck out, Reserve
liberty to the plaintiff to deliver a further statement
of claim within twenty-one days from the date of this
order, Costs of the application to be paid by the

plaintif¥f, Certify for counsel,



FRANKLINS FOOD PTY. LIMITED

Ve

CADBURY-FRY-PASCALL PTY. LIMITED AND OTHERS

JUDGMENT MENZIES J.
(ORAL)



FRANKLINS FOOD PTY, LIMITED

Ve

CADBURY-FRY-PASCALL PTY., LIMITED AND OTHERS

The pleading of a claim under the Australian
Industries Preservation Act is without question a complicated
and a difficult matter, It has proved so in other cases and
is proving so in this case, and I consider that in determining
a pleading summons; some allowance must be made for the
inevitable complications of such a pleading. Furthermore,

I have a strong reluctance to see litigation held up by
protracted and expensive interlocutory proceedings.
Nevertheless, despite these considerations, I have come to thé
definite conclusion that I must accede to the application which
the defendants now make.

The crux of the pleading under consideration is in
pars. 59, 60 and 61 where the combination complained of is
pleaded.

In my opinion,‘these paragraphs do not allege with
sufficient precision either the combination of which the
plaintiff complains, or what the plaintiff complains has been
done by the defendants ﬁursuant to that combination. Particular
matters of uncertainty concern the extent to which retail trade
and its control are within the combhination and whether or not
the combination is alleged to exist in relation to all chocolate
manufactured by the défendants or whether merely packeted
chocolate that is manufactured by the defendants. This lack
of precision does, I think, infect the whole of the statement
of claim.

I have also come.to the conclusion that, unless

par. 11 and the other paragraphs corresponding with it are
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directed to alleging inter-State trade - and 1 have

previously held them inapt to do that - they are irrelevant

and embarrassing. Paragraph 14+ and paragraphs corresponding
with it fall with the paragraphs to which I have just referred.

Paragraph 12 and the other paragraphs corresponding
with it not only lack precision, they do not allege any trade
to which the combination as pleaded relates. These.paragraphs
are therefore also objectionable.

In my opinion, par. 13 and paragraphs corresponding
with it are, too, unnecessary and embarrassing. ‘ .

I have felt some difficulty about the allegation
relating to subsidiaries, but the more I have considered these
allegations the more satisfied I have become that they are
substantially embarrassing and it would not be sufficient to
attempt to deal with the embarrassment which they cause simply
by ordering particulars, To avoid misunderstanding, I would
add that the substantial and difficult questions of the extent
to which a plaintiff may rely upon acts of persons who are
not defendants and who are not alleged to be members of a
combination complained of are matters that I would not think
it proper to decide upon a pleading summons.

Turning to another matter, while observing that
it is, of course, open to arplaintiff to allege acts done to
his detriment in the course of carrying out a combination of
which he complains, the governing contirol again must be the
particular allegation of the combination. Acts cannot be
regardéd as done in carrying out a combination unless the
combination is pleaded in terms sufficient to show that the
acts complained of could be done in carrying out what is
alleged to be the combination,

The combination as it is alleged in pars. 59 to

61 does not, I think, cover what is referred to in par. 68 and

in these circumstances it cannot be sufficient merely to




3.

include in par. 68 itself an allegation that what is there
alleged is done in the course of engaging in the aforesaid
combination; the question is always what is the aforesaid
combination, which takes one back to what is alleged in pars.
59 to 61, The same is true, I think, of par. 70.

I have dealt in some particularity with the
matters that have brought me to the conclusion that I should
strike out the statement of claim, both so that the plaintiff
may know what is in my mind and, if it wishes to do so, it ecan
contest fhe correctness of my decision. I would add that,
looking at the statement of claim overall, it seems to me that
it must be substantially simplified before it can afford a
satisfactory basis for the trial of what will inevitably be
a heavy and difficult action.

Accordingly, I have decided to strike out the
statement of claim and ;o give the plaintiff leave to deliver

a fresh statement of claim within twenty-one days.




