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ORDER

Appeal dismissed with costs.
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In this appeal, which was argued by the appellant
in person, I have had the advantage of reading the reasons
for judgment prepared by my brothers Stephen and Mason.
The relevant facts and circumstances sufficiently appear in
what thiey have written. I agree that this appesl fails and
should be dismissed. It is plain to my mind that the trisl
judge made errors both as to the admissibility of evidence
and as to his understanding of the evidence of the witness
Henderson. But those errors do not, in my opinlicn, warrent
an order for a new trial of the action. His Honour's verdict
depended on his belief of Mr. Derrington and on his disbelief
of” the appellant. I am unable to ‘accept the view that, if
he had properly understand Mr. Henderson's evidence, his Honcur
would either have disbelieved Mr. Derrington or believed the
appellant. At best, I think he would have regarded that
evidence as inconclusive, to be explained by error or
confusion on the part of Mr. Henderson. There existed no
reason for thinking Mr. Derrington had fabricated his account

off the instructions received from the appellant and much reason,
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in the appellant's behaviour, to believe that account.
It is quite true that Mr. Derrington was emphatic that the
instructions were given in person on a particular day: f{his
led to what T think was an undue emphasis on those aspects.
The real guestion was whether the instructions were in truth
given. Doubt as to whether they were given on that day and
in person would not be sufficient, in my opinion, to warrant
the conclusion, having regard to all the evidence, that the
ingtructions were nqt given at all.

I share the views expressed by my brothers and

would dismiss the appeal.
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I have had the advantage of reading the reuason
prepared by my brother Mason 1n which the facts of this case
are fully stafted.

The appeal has caused me no 1little difficulty.

On the one hand, if the case 1s to be decided on the written
record, the balance of probability inclines in favour of the
respondent's version of the facts. If the appellant's denlals
that he instructed Mr. Derrington to buy the shares are correct,
it would seem that only two explanations of the established
clrcumstances are open. The first is that Mr. Derrington on
5th September 1968 bought on his own account the shares in
Cleveland Tin N.L. but recorded the purchase as having been
made for L. Smith. The only possible motive that could be
suggested for such a course would be a wish dishonestly to
claim any profit for himself but to cast any loss on to the
appellant. That would seem a rather unlikely scheme, since
the benefits were dubious and the risks considerable. The‘
second possible explanation is that Mr. Derrington bought. the
shares as the result of an honest mistake. That too is rather
unlikely. Moreover, the appellant's failure to answer the
letters which asserted that the shares had been bought on his
behalf is a formidable obstacle to the acceptance of either

explanation and supports the conclusion that Mr. Derrington's
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story was true.

On the other hand, the question was essentially
one of credibility. The learned trial judge preferred the
evidence of Mr. Derrington to that of the appellant. DBut he
wags mistaken as to the effect of some of the evidence. He
thought that Mr. Henderson msy have been confused as to the
year during'which he spent a day with the appellant or as to
the date on which the Adelaide Show started in that year. In
my opinion the effect of Mr. Henderson's evidence, properly
understood, is that he spent the day with the appellant on 5th
September 1968. Further in my opinion, the effect of Mr. Der-
rington's evidence 1s that the order for the sheres was placed
by the appellant in Mr. Derwvington's office on 5th September
1968 -~ not on some other day. A possible reconciliation of
the evidence of the two witnesses is that the appellant was
able to leave Mr. Henderson's company for long enough to visit
Mr. Derrington and return without Mr. Henderson observing that
he had gone. But when the appellant attempted to question
Mr., Henderson on this matter, with a view to negativing that
possibility, he was stopped, apparently because it was thbught
either that his questions were leading in form or that they did
not arise out of cross-examination. This unhelpful insistence
on the strict rﬁle, as against a litigant appearing in person,
meant that admissible evidence of relevant facts bearing on a
vital issuve was shut out. "The proper course was to give leave
to the appellant to re-examine, 1if necessary assisting him to
reframe his questions and allowing the respondent's counsel an
opportunity to cross-examine further. Of course, this in

itself is no ground of appeal. However, in the circumstances,
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1t does not scecem to me possible to say that Mr. Henderson's
evidence was not inconsistent with that of Mr. Derrington,
since the guestion whether the evidence of those two witnesses
could stand together was not fully explored.

I am unable to satisfy myself that the misunder-
standing of M. Henderson's evidence did not enter into the
final decision. The learned trial judge said that that
evidence caused him some concern. Tf the learned trial judge
had understood that Mr. Henderson had been with the appellant
for the whole of the relevant day it is pocsible that he wouid
have rcached a different conclusion, particularly having regard
to the fact that it was the respondent who bore the onus of
proof . In these circumstances Ivdo not think that the judgnent
should be allowed to stand.

T would allow the appeal and order a new trial.

v
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This appeal concerns a case in which the learncd trial
judge was faced with a criticsl conflict of testimony. It centred

around an alleged conversation between the appellant, Willing, and

a member of the respondent firm of stockbrokers, Derrington, which
was sald to have occurred at the latter's office some seven years
earlier. Willing not only denied the happening of the conversation
but says that he was elsewhere during the whole of the day when
Perrington says the conversation took place. A third party,
Henderson, supports Willing and says Willing was with him all that
aay. The trial judge accepted Henderson as a witness of truth
but, by a palpable misunderstanding of his testimony, concluded
that Henderson must have been mistaken as to the date.

The question for this Court{ as it was for the Full
Court, is only whether or not this error, which allowed the learned
trial judge to treat Henderson's evidence as no obstacle to his
rejection of Willing and his acceptance of Derrington; suffices to

entitle Willing to a new trial.

I conclude that it does not. I do so because, after

a consideration of all the evidence and of the learned trial judge's



reasons for judgment, I do not consider that Henderson's evidence,
even had a proper view been taken of it, would have affected the
outrome. In the Full Court Sangster J. put the matter both
accuy;teiy and concisely when he said of the lesrned trial judge's
reasons that they could, for present purposes, be regairded &s

amounting to the following:

"] relieve HMr. Derrington. Thot establishes the p’
case. I dishelieve Mr. Willing. h‘c evidence the
does not stand in the plaintiflf'= path. I am trou
know how Mzr, Hendersnm s ev1g;n’w fits in - he was

mistaken as to the year.".

1.
w

In these circumstances 1 think it correct to conclude that,
whatever view he might have taken of Henderson's evidence, the
learned trial Jjudge would nevertheless have accepted Derrington'
evidence in preflerence to that of Willing. What is more, there
vere strong grounds, both circunstantial and also personal to
Willing's own testimony 1In the box, which could justifiably have
led his Honour to this view.

In these circumstances the majority in the Full Court
was, in my view, correct in refusing to order a new trial despite
the error made by the learned trial judge; this appeal must fail
accordingly. I have had the advantage of reading the reasons for
Jjudgment of Mason J. and since I agree with all that he has said it
is unnecessary for me to enter in any detall into those particular
aspects of the evidence at the trial to which he there refers.

I would dismiss this appeal.
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Tne respondent parinership is a firm of stockbrokers
operating on the Adelaide Stock Exchange. It sued the appellant,
who was a businessman, for the price of 10,000 shares in a company
known as Cleveland Tin N.L. vhich it claims to have bought for
the appellant on his instructions. The action was defended, the
appellant eppearing in person. At the conclusion of the hearing
in the Local Court at Adelaide, Judge Mohr found in favour of
the respondent in the sum of $11,901.63 and judgment was entered
accordingly.

The appellant appealed to the Full Court of the
Supreme Court against the Judgment. By majority his appeal
was dismissed and he now appeals {o this Court against that
dismissal. The appellant's notice of appeal does not spell
out the relief which he now seeks. He seems to have been
under the impression that if he were to succeed the Jjudgment
in higs favour would be substituted for that obtained by ﬁhe
respondent. In this respect he is mistaken. If he were to
succeed in this appeal he would obtain a new trial, not a
Jjudgment in his favour.

According to the respondent's case, which was based
very largely on the oral evidence of Mr. Derrington, one of its
partners who had dealings with the appellant, the appellant gave
instructions in the respondent's office on 5th September 1968

for the purchase of 10,000 shares in Cleveland Tin. The appellant



asked that the respondent finance the purchase and stated thav
the shares were to be registered in the name of L. Smith, P.O.
Box 5, Crafers, S.A., the box number, it was admitted, being

the appellant's normal postal address. Mr. Derrington said

that he agréed te the appollant's proposal because the respondent
held & large parcel of Australian Development shares in the
appellant's name. Mr. Derrington stipulated that the appellant
should pay interest at bank overdraft rates. It was common
ground that.on the previous day, Uth Scptember, the appellant
had instructed Mr. Derrington to purchase 600 shares in Clevelana
Tin in his own name and that these shares were paid for by him.

The respondent purchased the 10,000 shares. They
were not paid for by the appellant and they continued to be held
by the respondent. Mr., Derrington said that in 1969 when they
had risen in value he recommended to the appellant that they
shiculd be sold. The appellant said that he would consider the
matter. However, he gave no instructions to sell. In 1971
Mr. Derrington discovered that the Australian Development shares
had been removed from the firm's custody. He then wrote to the
appellant on 8th August 1971 and 19tﬁ January 1972 regquesting
payment for the shares. No payment was made.

The appellant denied that he visited the respondent's
office on 5th September or that he ever ordered the purchase of
the shares in question. He admitted receipt of the two letters,
stating that he ignored the first letter. He asserted that he
went to see Mr. Derrington after receipt of the second letter
but claimed that the topic of payment was not discussed between
them on that or any other occasion. His case was that on 5th

September 1968 he was engaged in tent-pegging practice in
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connection with the Royal Adelaide Show with a Mr. Henderson,
an acquaintance from the Riveriné in New 3outh Wales, who was
a regular competitor in the Show. Mrr. Henderson gocve evidence
for the appellant. His evidence and the judge's comments on
it are of critical importance.

But before I Turn to the judge's comnents on the
witnesses, including Mr. Henderson, I should refer briefly to
evidence given by the appellant in creoss—-examination relating
to share purchases which he made in the name of "Joanna Gibson'".
The appellant admitted that he had instructed Mr. Derrington
in 1969 to invest $8,200 in the name of Joanna Gibson, P.C. Box 5,
Crafers , in Tensworth Finance Debenfures. He claimed that the
money was provided by Joanna Gibson and that the investment
ultimaﬁely found its way.into her possession, but he was unable
to give any detalls of her address, occupstion or of the circum-
stances in which hce came to be acting on her behalf in the making
of investments. In passing, I should observe that the primary
judge appears, without justification, to have taken over the
cross—examination of the appellant on this topic, when the matter
should have been left in the hands of counsel for the respondent.
Except dn so far as it contained some questions to which objection
might have been taken by the appellant, it was not a notable cross-
gXxamination. However, despite this criticism, the appellant was
given the opportunity to state fully the circumstances surrounding
these transactions and this he did not do.

After commenting unfavourably on that part of the
appellant's evidence which related to his conversation with
Mr. DPerrington following the letter from the respondent of 19th

January 1972, his Honour said:



"The defendant was asked by me some guestion
about the 'Joaznna Gilbson' transactions and the
initial guestions led o a most extraordinary line
of guestions and answers. The defendant maintained
an almost complete ignorance of this woman not only
as to her address, marital status ard appearance
but also as to how those two ftransactions had come
about zlthough he admitted they did take place.

I am =saticilied beyond any doubt that the shadowy
figure of 'Joanna Gibson' had no substance and was
an 1llucion created by the defendant for purposes
of his own about which it would be futile to specu~
late although speculation as to motives and ieasons
spring readlly to mind. 1t may be not unconnected
with the relevant authorities. Suffice to say
that irn this instance at least the defendant showed
himself Lo be willling to lie and prevaricate for

his own purposes. The evidence regarding 'Joanna
Gibson' serves another purpose. It shows that at

about the time of the Cleveland Tin transaction
alleged by the plaintiff firm, the defendant was
using a pseudonym in purchasing securities and {or
that pseudonym using the addroess 'P.O. Box 5,
Crafers S.A.'"

His Honour went on to say this of Mr. lienderson's
evidence:

T must admit that the evidence of Mr. Henderson
caused me some concern. He gave evidence that he
was in the habit of coming to Adelaide from his
property near Hay, N.S.W. for the Royal Adelaide
Show each year to take part in the tent-pegging
events and knew the defendant as a team mate and
fellow competitor. He said at the outset of his
evidence that he arrived in Adelaide on Wednesday
6th September 1968, spent Thursday (which must have
been the 7th September) in company with the defen-
dant and that the show commenced on Friday (which
must have been the 8th September). On hearing
this evidence I adjourned for a short period and
obtained calendars going back many years. The
1968 calendar showed that the first Wednesday
Thursday and Friday in September 1968 were in fact
the Uth, 5th and 6th. However they also showed
that the only year on which those week days had
fallen on 6th, 7th and 8th September was 1967 in
any years remotely relevant. Although this wit-
ness was I think giving an honest recollection it
turned out in the end that not only may he have
been confused as to year, i.e. 1967 or 1968 because
no satisfactory explanation was given for his
initial statement that he arrived on Wednesday 6th
September but the Royal Adelaide Show apparently
could have started at a different time, i.e. later
in September than he had thought. Thus although
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I am satisfied that thils witnezs spent a Thursday
in Septewber in company with the defendant T am
not satisfied that he was speaeking of the crucial
Thursday l.e. Thursday 5th Septenber 1968."

His Honcur concluded by saying:

"This ma',>1 falls to we declided on credibility
in the rfingl! analysic 2nd I am confronted with in
eflffect two witnesges. Firstly Mr. Derrington.

IT he i not to b ac eved the only pos Sluillf},
as I can sece the bt *, is that in September 1965,

he decided to purchau; shares in Cleveland Tin on
his own behalf and used the pseudonym 'L, Smith'

and the defendant's addresz to cover up the trans-
acticen., Not only this bvut he has persisted nor only
in his initisal misdoing but has asserted a lie (and
delibarately) to sheet home the losp arising Trom
the transaction to the defendant. “Jia is a poss
bility (uside as I see it apart from a remote poss
bility of mistaken ldenlity or misunder: ianJnc)
which is the only feasible explanation if Mr. Der-
ringten is lying. It was not put to Mr. Derrington
by the defendant nor hy me. The latter coming
about because 1t did nct occur to me until the last
day of the hearing long aflter Mr. Derrington had
left the box. It is drrelevant to my decision and
I mention it because it was discussed dwling argu-
ment.

T -
A e

The plain fact of the matter is that I accept
Mr. Derrington's evidence without hesitation wherc
it ponflicts with that of the defendant. I found
the defendant a thoroughly unreliable witness on
any matter vital to the issues arising for decision.
He was prepared to prevaricate, and I am satisfied
tell untruths, when he thought either course would
advance his interests and when he considered he
could do so with impunity. I could quote at lengih
from the evidence but in view of my opinion of the
de fendant's credibilility as a whole find it unneces-
sary to do so."

In the Supreme Court the Chief Justice (who dissent

)

and Sangster J. rightly pointed out that the primary judge mis-
apprehended the burden of Mr. Henderson's evidence. When his
evidence 1s examined it is apparent that he was saying that he
arrived in Adelaide on the Wednesday before the Friday on which
the Show began in 1968, He wrongly identified that Wednesday

as 6th September. However, he reiterazted at all times that he
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dates but was adamant that the Show began

(o]

was uncertain as t
on a Fridasy and that he arrived on the preceding Wednesday.
Conseguently the first reason which his Honour assigned for
concluding that lMr. Henderson might bhe mistaken as to the yesar
cannot be supported.

Iy, B + I S I N . ..' S _— L ol e Ve
The dssue 1s whether the <xisgtence cof this misapgre-

hension on the part of the primaryv judge Jjust’iies an order for
a new trial. In the Supreme Court the majority (Hogarth and

Sangoter JJ.) thought that the misapprehension did not affect
the retult because in thelr view the learncd Judge would niot
have decided the case differently had he correctly understood
Mr., Herderson's evidence.

I agree with the majority In the Supreme Court
that a new trial should be refused. I do so becauge in my
opinion the er:or on the part of the primary judge did not
affect the fesult. The order in which his Honour dealt with
the credibillty of the witnesses, cormencing as he did with
the appellant, passing to Mr. Henderson and concluding with
Mr. Derrington, might perhaps suggest that the assessuent of
Mr. Derrington's credibility turns in part at least on the
ccnclusions reached in relation to the witnesses whose evidence
was considered earlier.

None the less 1t 1s reasconably plain that the judge

disposed of Mr. Henderson's evidence by reference to its inherent

=3y
deficiencies as he saw them without being driven to weigh his
evidence in the balance against that of Mr. Derrington. The

issue, as his Honour perceived it, came down to a choice between
Mr. Derrington and the appellant. The judge regarded the former

as a most impressive witness and the latter as a witness whose



P

7.

evidence could not be accepted unless it was confimned by incor-
trovertible evidence. Had his Honour been confronted with the
choice of accepting Mr. Henderson or Mr. Derrington, there can

be l1little doubt that he would have accepted Mr. Dercsington.
Although Mr. Henderson wag held to be an-honest witness and the
Judge expressed himsclf as belng satislfied that he had spent a
Thursday in September in the company of the appellant, Mr. Hender-
son's evidence was not so cogent or compeliing as to induce the
judge 1o discard the evidence of Mr. Derriugteon once the testimony
of the two witnesses was welghed in the balance. Despite the
judge's misapprehension of what Mr. Henderson.szid, there remains
a real doubt that the witness wag speaking of what occcurred in
1968.

Whernn he gave evidence in December 1975 he was
speaking of events which took pliace not less than severn years
before, events which occurred in the coursc of a day which was
by no means singular or distinctive in his experience. He was
a regular competitor at the Adelaide Show; he had competed in
all but three or four years between 1965 and 1975; and on cach
of these occasions he had spent a considerable time in the
company of the appellant. There was therefore‘sound reason,
apart from the erroneous reason assigned by the judge, for
thinking that Mr. Henderson could be mistaken in saying that
the events of which he spoke took place on the Thursday which
preceded the opening of the Show in 1968. There i1s nothing
in Mr. Henderson's evidence which convincingly or persuasively
excludes the possibility that he had in his mind associated
with that day events which occurred on another day.

Moreover, there may have been some ground for viewing
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vwith circumspection the claim that Mr. Henderson's evidence
accounted ifor the appellant's movements during the whole of

the day so as to leave him with no opportunity of calling upon
My, Derrington in his office. However, I would feel some
diffidence in basing any conclugion on this score becauss the
appellant was not permitted to clarify this aspect of the evi~
his question being

dence in his re-examination of Mr. Henderson

va)

disallowed when objected to, on the ground that it did not arice
out of cross-~examination. The question should have been allowed
subJect to the respondent's counsel being afforded the opportunity
cf furthsr cross-examination.

But enough has alrcady been said to show that
Mr. Henderson's evidence lacked that cogent and compelling
quality which it would need to have in the eyes of the primary
Judpe to displace or throw into serious question the evidence
of Mr. Derringlton wvhich was otherwlse found to be impressive.
Indeed, I find it extremely difficult to conceive how a tribunal
of fact could prefer Mr, Henderson to Mr. Derrington. It is
scarcely to be supposed that the respondent's case was an invention
on the part of Mr. Derrington and there is nothing in his cross-
examination which would support such a finding. It is perhaps
conceivable that Mr. Derrington was mistaken as to the date on
which the appellent gave instructions for the purchase of the
shares. It is common ground that on 4th September the.appellant
placed an order for the purchase of 600 Cleveland Tin shares in
his own name and Mr. Derrington's statement that the transaction
sued on took place on 5th September seems to be based largely on
the fact that the shares were purchased on that day. But even

if Mr. Derrington was mistaken as to the date this would serve
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only f0o deprive che appellant of such support as he derives firom

-

Mr. Henderson's evidenc

'

~

>
.

{

And in assessgsing the comparative worth of Mr. Derring-
ten's evidenice we cannot overlook the fact that the appellant
received the two letfers reguesting payment and that his denial
of Mr, Derrington's version of the conversation which took place

PR

alter the reéeipt of the second letter and his version of that
conversation are guite unconvincing. Thege considerations
indlicate that the appellant's case should not be accepted in
preference to the respondent's case.

In the result it is wmy opinion that the learned
Judge's misapprehension does not affect the result. His Honour's
view of the witnesses was such that it is unreasonebhle to think
that he would have accepted Mr. Derrington had he been under rio
such misappirrehension.

In conclusion I should mention that in the Suprcme
Court some attention was given to the propriety of the primary
judge's rejection of a booklet entitled ﬁRoyal Adelaide Show
September 6 ~ 14, 1968". The Chief Justice conzidered that it
should have been admitted in evidence under the provisions of

s. 45(b) of the Evidence Act, 1929-1974 (S.A.). This is a

question which I do not find it necessary to decide. On the

view which I take of the case I am prepared to assume that in

1968 the Show commenced on Friday, 6th September. However, for
the reasons which I have given, this does not entitle the appellant
to a new trial.

The appeal should be dismissed.
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The appellent, who appearcd in porson here and as
defendant im the trial In a South Australian Disirict Court,
seecks a new trial.

He ccomplained that the trial judge (who sat without a
jury) told him that there were only two issues (whether he
was in the respondent's office on 5 September 1968 and
whether he had ordered ccrtain shares) and then, in order
to discrredit him, cross-—examined him at great length about
other transéctions with the stockbroking firm of which the
respondent was a member, although the respondent had
previously admitted that the appellant had been a valued
¢lient of the firm for over 20 years and that all his
transactions had been carried out properly.

He also complained that the judge had made a serious
error on the question of the date in September of the day
the appellant had spent with his witness. The respondent
conceded this error. We are dealing with the case on the
basis that the day was 5 September and there was gquilte

credible evidence that the appellant did not go tc the
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respondent's office on that day. The trial Judge's asses

ment of eredibility rshould not be accepted as 1t was
(fected by this error. This was obvious from the way in
which he dealt with the evidence of the appellant's support-

ing witness.
I agree with the conclusion reached by the Chief

Justice of South Australia. There should Le a new trial.

The appeal shou!d be upheld.



