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On 27 August 1992 I made an order in these

proceedings on the following terms:

" The respondent shall not, without the
leave of the Court or a Justice, begin any
action, appeal or other proceeding in the
Court other than an appeal against this
order.

Reserve the costs of the notice of
motion."

I reserved the costs of the notice of motion
because Mr Cusack, the respondent, was not present at
the delivery of judgment and I wished to give him the
opportunity to make written submissions as to why an
order for costs should not be made against him as the

unsuccessful respondent.

Mr Cusack made written submissions, to which the
épplicant’s solicitor has responded, and Mr Cusack,
though not directed to do so, has now made further

submissions in reply.



Order 71 r.1(1) of the High Court Rules provides
that "the costs of and incidental to all proceedings in
the Court ... are in the discretion of the Court".
While the rule vests a discretion in the Court, it is a
discretion to be exercised judicially and it has long
been settled law that a successful party is entitled to
his or her costs of proceedings unless special
circumstances exist that make such an order
inappropriate. The relevant decisions are noted in

Ritchie’s Supreme Court Procedure, New South ijes(l).

I have taken into account everything said by
Mr Cusack but he has offered no persuasive reason why
the ordinary costs order should not be made. It
follows that there is no justification to depart from

the general rule.

Mr Cusack must pay the applicant’s costs of the

notice of motion.

(1) wvol.1, par.52.11.1.



