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On 8 May 1992 this Court refused an appllcatlon by
the appllcant for spec1al leave to appeal agalnst a
,dec1s1on of the Supreme Court of Victoria. The
application was refused with costsv A bill ofvcosts
was taxed and the appllcant now seeks dlrectlons as to
- the means by whlch ‘he may apply under s.6 of the .
deyment Debt R@covez)rAct 1984 (Vict.) ("the Act") for
‘an order that the taxed amount be paid by instalments.

Section 5(1) of the Act provides that a court;‘in e
giving'judgment; may order that‘a“judgment debt,be paid
by instalments. Section’6(1)pprovides that'a'judgment o
creditor or'judgment'debtor'may at any time after
judgment 1s glven apply to the proper offlcer of the
'court for an order that the judgment debt be pald by
1nstalments. The proper officer may accede to or
refuse_the appllcatlon. If he or she refuses lt, the
court may make an order.“Prouisions follow for the

variation and enforcement of instalment orders



including provision for examination of the judgment

debtor by:the court.

Section 3 of the Act defines "Court" as "the
Supreme Court, County Court'of Magistrates’ Court".

"Proper officer of the court" is defined, so far as is

‘relevant, as "in relation to the Supreme Court, such
officer or officers of the Supreme Court as is or are

prescribed in relation to the provisionsfof this Act in

question of the Supreme Court". "Action" is defined as

"a civil suit action or proceeding" and "Judgment" is

defined.as ﬁa judgment or order for the recovery‘or.

payment of money made or given by a court in an

-

‘action". Under 0.61.02 of the Rules of the Supreme

'Court,,a'Maste: is the proper officer of the court for

the purpose of the Act.

The applicant.relies first upon $.79 of the

’deibjazjrlct’1903v(Cth) to inVoké the prOVisions of

the Act. Seétionv79 pfdvides:' =

"The laws of each State or Territory,:
including the laws relating to procedure,
evidence, and the competency of witnesses,
shall, except as otherwise provided by. the
Constitution or the laws of the Commonwealth,
be binding on all Courts exercising federal
jurisdiction in that: State or Territory in
all cases to which they are applicable."



whlis

'd‘:There are, I'think' a number of diffiCulties'which_‘_5

: confront the appllcant in his attempt to rely upon

s.79. But there lS one .which appears to me to be fatal

'and_I turnplmmedlately to lt,.

‘It is true, as Mason J. observed in Join Robertson

& Co. Ltd. v. ‘Fergusob Transformers Pt y. Ltd. (1) '

that the mere fact that a State law is directed.to a .

State court does not meanvthat it is inapplicable under

-'ps 7911 Indeed s.79 is- lntended to plck up State laws
»Whlch are otherw1se lnappllcable and apply them to av

court exerc151ng federal Jurlsdlctlon( )

But s.79 istnotVWithout limits. It speaks of the

laWs of ‘a State[being’bindingVOn courts ekercising

federal'jurisdiction’"in allfcases to which they are

applicable“ I have serlous doubts whether a State law_

vcould ever be appllcable to govern the remedles or

procedures avallable in thls Court exer0151ng an

'appellate JurlsdlctLOn by way of appeal from a State

court.

(1) (1973) 129 C.L.R. 65, at p.95.
(2) See also per Gibbs J. at p.88.



However, in this case, there is é more basic
objection. Even if the order for costs, which is
reliéd’upon as the judgment debt, was made in the case,
or lIs, bétweén the parties, the brder which-the"
appliéant ultimatély seeks under the Act would not be.
It would be a cbnsequential order and the law which
authorizes it Qould not be picked up by s.79 so as ﬁo

be binding upon this Court.

In Commissioner of'Stamp¢Dutje§ (N.S.W. ) v.
0W9n5(3) this Court held thatEs.G’of:the_Svjtans’
Fund Act 1951 (N.S.W.), which authorized an appeilaﬁe
court to,graﬁt an,indemnity certificate entitling a
reépondent to an appeal which_succéeds on a question of
law to beireimbursed‘its costs, did not by force of
sw79'app1y to the High Cburt. 1In'explaining why s.6

‘lay outside the scope of s.79, the Court said(%) .

"The purpose of .that section is to adopt the
- law of the State where federal jurisdiction
is exercised as the law by which, except as
the Constitution or federal law may otherwise
provide, the rights of the parties to the J/is
are to be ascertained and matters of
procedure are to be regulated.

/

(3) (1953) 88 C.L.R. 168.
(4) ibid., at p.170.




Whether or not s.79 applies to the
appellate jurisdiction of this Court, it is
no part of its purpose to pick up, so to.
speak, a provision of State law imposing on
State courts such a function as that assigned

- to them by s.6(1) and convert it into a
provision imposing a like function on federal

- courts. The circumstance that an application
for a certificate of indemnity is made
consequential upon the litigation does not

- alter the character of that proceeding and
certalnly is not enough to brlng it within
s.79.

For similar reasons I do not think that s.79 is

available to the applicant in this case.

The applicant also relies upon s.77M(1l) of the
Judiciary Act, a section which is to some extent
predicated upon the view which I have just expressed.

‘That éub—section.provides

"Subject to the Rules of Court, a person.
in whose favour a judgment of the ngh Court
is given is entitled to the same remedies for
‘the enforcement of the judgment in a State or
Territory, by execution or otherwise, against
the person, or against the property of - the
person, against whom the judgment is given,
as are allowed in like cases by the laws of
that State or Territory to persons in whose
favour a judgment of the Supreme Court of
that State or Terrltory is glven "

Again,,I think that the applicant strikes an immediate

difficulty. He is a judgment debtor, not a judgment



éreditor, éhd is seeking.relief againét the immediaﬁe
enforcement of the judgment debt rather'thén,to enforce
it. 'He simply does not fit\within the Qordiné of the
sub-section. 'True.it is that a judgment creditor may
also seek an ordei for payment by instalménts,ﬁnder the
Act. He may wish to do so becauSé tﬁe A§t,provides
remedies for the enforcement of suéh an ofdef which
would not otherwise be 'available. But that dbes not, I
think, cbnvert the order’ultimately séught by the |
applicant-into a remedy for the enforcemeht of a

- judgment andi in aﬁy event, s;77M(1) only éonferslan
:,éntitlement upon "a person ih,Whose favoﬁr,a.judgmént‘

of the High Court isvgiven".

For this reason the applicant’s»submission'undér

§.77M(1) must fail.

It follows that I must réfuse the application for

directions which the applicant seeks.



